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Ths CommiasioneTs here present the entire body of the existiiig 
statutory law of the state, reUtive to the estates of deceased persons^ 
collated from the Reyised Statntes and the Session Laws, with such 
modifications and additions as will tend, in their judgment, to the 
improvement and simplification of the system. General principles 
established by judicial decisions haTe been incorporated, and in some 

cases where the rule was uncertain, it has been expressly settled. The 
portion of the Revised Statutes relating to this branch of the law has 
been the subject of frequent l^islation, and the congruity of the system 
has been so materially impaired that a new revision would seem to be 
a work of great public utility. Care has been taken to make no change 
when the propriety was not clearly indicated. 

The law of succession has been modified by making the husband and 
wife, in case of death without descendants, the ultimate heir, subject to 
a change in &vor of father, mother, brother and sister. Aliens are 
authorized to take by succession in the same manner as citizens, subject 
to an escheat in certain cases. Succession to lands purchased with part- 
nership assets is cletecmined.^ J!he rule in regard to advancements is 
predsely defined. -' T&e rigots of hus^^t^ and wife, as to succession, 
fruitery and dower, al!6:r€^plated;. -More certainty is given to titles 
derived from heirs^£uid..^eyis6es by limiting the duration of liens of 
creditors, and requJra^ificr6ce ^Cf^ljhe/probate of a will to be filed with 
the County Clerk. Provisions are inserted relating to the probate of 
wills, giving it the same effect over real as over personal estate ; nuncu- 
pative wills ; mutual and conditional wills ; partial and total revocation ; 
revocation of wiQ executed in duplicate ; effect of alteration or oblitera- 
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tion ; wills procured by ondtie influence ; republication by oodioil ; 
placing power to deyise real estate on the same footing as personal 
estate ; the execution of wills in foreign countries ; the law of donii- 
cil ; the interpretation of wills ; the payment and abatement of legacies ; 
payment of debts ; the sale of real estate ; the powers of executors, 
administrators, testamentary trustees and coUectors ; the supervision of 
their conduct and accounts. These are some of the important topics 
which have been in many respects the subjects of changes and additions. 
The notes to the sections explain which are new or modified, and tbe 
sources from which these embodying the existing law are taken. 
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STATE OF NEW YORK. 



PARTI. 

PERSONS. 



[Not yet completed.] 



PART 11. 



PROPERTY. 

TITLE I. Real Property. 

II. Personal Property. 

III. Transmission of Property. 

IV. Particular kinds of Property and the rules 

peculiar thereto. 

[TiTLBS I and n not jet completed.] 

TITLE III. 

TRANSMISSION OF PROPERTY. 

CHAPTER I. 

THE PROPERTY OF DECEASED PERSONS. 

§ 1. The real and personal property of deceased per- 
sons shall vest and devolve, by succession, by will and 
by gift, in the manner hereinafter prescribed. 
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Note. — The term " descent," hitherto chiefly used 
in this state to denote the devolution of an inheri- 
tance, was derived from the ancient principle of the 
English law, that an inheritance could never ascend 
or pass from son to father, hut must descend or 
pass to descendants. But as the American law 
allows property to pass in both ways, there arises 
an incongruity in continuing this use of the term ; 
an incongruity which causes practical embarrass- 
ment, since the word " descendants " must still be 
confined to its strict meaning and cannot embrace 
all those who may take by our statute of descents, 
so called, and the word '^ descend " must often be 
used in the same view and in contradistinction to 
the devolution of property in the ascending line. 
The term "succession" is the more appropriate 
phrase of the civil law, and this, already in common 
use among us, the commissioners have adopted to 
denote the transmission of the property of a de- 
cedent by operation of law. 



Abticlb I. Title to real property by succession. 
II. Curtesy. 

III. Dower. 

IV. Succession to personal property. 
V. Wills. 

VI. Gift in view of death. 



ARTICLE L 

TITLE TO REAL PROPERTY BY SUCCESSION. 

Section 2. General rule as to the order in which real property vests. 
8. Lineal descendants in equal degree. 

4. Lineal descendants in unequal degrees. 

5. Husband or widow, to what extent to succeed. 

6. When the father succeeds. 

7. When the mother succeeds. 

8. Collateral relatives of equal and unequal degrees. 

9. Collaterals of father and mother. 

10. Mother, &c., of illegitimate intestate may succeed. 

11. Illegitimate children may succeed to mother's property. 

12. Relatives of the half blood. 

13. Computation of degrees. 

14. Who are representatives. 

15. Several heirs, how to hold. 

16. Posthumous relatives. 
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Sbctiok 17. Illegitimacy. 

18. Divorce bars succession between the parties. 

19. Certain estates, &o., not to be affected. 

20. Estates in trust. 

21. Real property of copartnersliip. 

22. AUens. 

23. Advancement, when to be set ofL 

24. What is an advancement. 

25. Heir's conveyance good unless will is proved within four 

years. 

26. Term *' Real Property " defined. 

27. Terms " Living" and " having died." 

28. Terms '* Paternal Side," &o. 

§ 2. The real property of every person who shall die, General 
without effectually devising the same, shall vest in man- ^hich**rii° 
ner following : ?eX''^ 

1. In his nearest lineal descendants, and the repre- 
sentatives of those who are deceased ; 

2. In the widow, or in the husband ; 

3. In his father; 

4. In his mother ; 

5. In his nearest collateral relatives, and the repre- 
sentatives of those who are deceased ; 

6. On a defect of such heirs, in the people of the state. 

Subject in all cases to the rules hereinafter prescribed. 

1 R. S., 761, § 1. 

§ 3. If the decedent leave several lineal descendants, Lineai 
entitled to share in the property, and all of equal degree ineqnai 
of consanguinity to him, the property shall vest in them 
in equal shares. 

1 R. S., 751, § 2. 

^ 4. If the decedent leave several lineal descendants, Lineai 

_ doBcendar.ts 

entitled to share in the property, of unequal degree of ^^ unequal 
consanguinity to hira, each of those who are of the near- 
est degree shall take the share to which he would have 
been entitled had all the descendants in the same degree 
who shall have died leaving issue, been living; and 
the issue of the descendants who shall have died shall 
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respectively take the shares which such descendants 
would have received if living. 

1 R. 8., 751, §§ 3, 4. 

widow, to^' ^ 5. The husband or widow of the decedent shall sao- 
toMiooMd. ceed in the following cases: 

1. If the decedent die without descendants, leaving a 
father or mother, the husband or the widow shall succeed 
to the whole property, subject to a charge in favor of the 
father and the mother, or either of them, of one-half the 
value of the property ; 

2. If the decedent die without descendants, leaving no 
parent, and leaving a brother or sister, the husband or 
the widow shall succeed to the whole property subject 
to a charge in favor of the brothers and the sisters, or 
either of them, of one-half the value of the property; 

3. If the decedent die without descendants, leaving no 
parent, or brother or sister, the husband or the widow 
shall succeed to the whole property. 

The first two subdivisions of this section, directing a 
charge in favor of the parent, or brother or sister, shall 
not take effect unless the value of the property, estimated 
as of the time of the decedent's death, shall, after de- 
ducting the charge, exceed ten thousand dollars. Other- 
wise the charge shall be abated, so that it shall in no case 
operate to reduce the value coming to the husband or 
widow, below ten thousand dollars. The succession of 
the husband or widow to such property shall not be 
prevented by the charge. An adjustment of the amount 
of such charge may be had by an action in the Supreme 
Court. 

This section shall apply notwithstanding the intestate 
was a married woman, and the property her sole and 
separate property as if she were a single female. 

This section ia new. 

When the <^ 6. If the deccdeut die without descendants, leaving 

father auo- ' . 

oeedB. jjQ husband or widow, and leaving a father, then the 
property shall vest in the father, unless the property came 
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to the decedent on the maternal side, and the mother 
be living ; but if the mother be dead, the property shall 
vest in the father for life, and on his decease in the 
brothers and sisters of the decedent, and their descend- 
ants, according to the rule provided in section 8, if 
there be any, but if there be no such brother or sister 
or their descendant living, the property shall vest in the 
father in fee. 

1 E. S., 761, § 6. 

§ 7. If the decedent die without descendants, leavinff 'wiien the 
no husband or widow, and leaving no father or leaving ®®®*^^' 
a father not entitled to succeed under the preceding sec- 
tion, and leaving a mother, and a brother or sister, or 
the descendant of a brother or sister, then the property 
shall vest in the mother during her life, and on her 
decease, in the brothers and sisters of the decedent, and 
their descendants according to the rule provided in sec- 
tion 8, if there be any, but if there be no such brother 
or sister or their descendant living, the property shall 
vest in the mother in fee. 

1 R. S., 762, g 6. 

^ 8. If the decedent die without descendants, leavinc: collateral 

, , , ., 11. n relatives Of 

no husband or widow, and leavmsr no father or mother, «qaai »?<* 

" ' unequal 

capable of succeeding to the property, it shall vest in ^^«^^^ 
the brothers and sisters of the decedent and the descend- 
ants of any deceased. If there be several such relatives, 
all of equal degree of consanguinity to him, the pro- 
perty shall vest in them in equal shares. But if there ooiiaterais 

* •' . « ^^ unequal 

be several such relatives, of unequal degree of consan- degreee. 
guinity to him, each of those who are of the nearest 
degree shall succeed to the share to which he would 
have been entitled, had all the collaterals, in the same 
degree, who shall have died leaving issue, been living; 
and the issue of the collaterals . who shall have died, 
shall respectively succeed to the shares which such col- 
laterals would have received if living. 

1 R. S., 752, §§ 8, 9. 
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^ 9. If the decedent die without descendants, leaving 
no husband or widow, or father or mother, and no brother 
or sister, or their descendant, capable of succeeding to 
the property, it shall vest in the collaterals as follows: 

!• If it came to him on the paternal side, it shall vest 
in the nearest collaterals of the father, and the repre- 
sentatives of those who are deceased, according to the 
rules prescribed in the preceding section, in regard to 
relatives of equal and unequal degrees of consanguinity ; 
and if there be no such collaterals of the father of the 
decedent, entitled to succeed, the property shall vest in 
the nearest collaterals of the mother of the decedent and 
the representatives of those who are deceased, according 
to the same irules ; 

2. If it came to him on the maternal side, it shall 
vest in the nearest collateral relatives of the mother, and 
the representatives of those who are deceased ; and if 
there be no such collaterals of the mother, entitled to 
succeed, the property shall vest in the nearest collaterals 
of the father, and the representatives of those deceased, 
according to the same rules; 

3. If the property came to the decedent, neither on the 
paternal nor the maternal side, it shall vest in the nearest 
collaterals of the father, and the representatives of those 
deceased, and the nearest collaterals of the mother, and 
the representatives of those deceased, according to the 
same rules ; 

4. In all cases not provided for by the preceding rules, 
the property shall vest according to the course of the 
common law, except when otherwise provided. 

1 R. S., 762, §g 10, 11, 12, 13, 16. 



Mother, § 10. The mother, and the relatives on the part of the 

Stc^t of ille* 

ptimate mothcr, may succeed to the property of her illegitimate 

may sac- 



may e 
oeea. 



child as if the child were legitimate. 

1 R. S.. 753, § 14. 



Illegitimate ^11. lu cdsc of the death of a mother, leaving no 
may sue. lawful issuc and no husband, and leaving illegitimate 
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children or their descendants, the property shall vest in JJJai^»B 
such children and descendants in the same manner as if P"*P*'^y- 
such children had been legitimate. 

Laws of 1855, ch. 547. 

§ 12. Relatives of the half blood, on either the pater- ^JJ^^iJ/- ^^ 
nal or maternal side, and their descendants, shall succeed ^^°^ 
equally with those of the whole blood, unless the pro- 
perty came to the decedent by succession, devise or gift 
of some one of his relatives, in which case, all those who 
are not in any wise of the blood of such relative, shall 
be excluded from such succession. 

Note 1 R. S., 753, § 15. The modification of 

the phraseology of the first part of this section is 
adopted to embrace distinctly, the case of relatives 
of the half blood on the mother's side, and of the 
whole blood on the father's, in accordance with the 
decision in the case of Brown v. Burlingame, 5 
Sand/,, 418. 

In McCarthy v. Marsh, 1 Seld,, 262. It was held 
that the word " ancestors " as used in section 22 of 
this chapter of the Revised Statutes, embraced col- 
lateral kindred as well as progenitors. Since the 
word as used in section 15, should doubtless have 
the same meaning, the commissioners have substi- 
tuted for it here, as well as in that section, the word 
" relatives." 

The words " of the blood " in the latter part of 
section 15, include the half blood as well as the 
whole. Beebee v, Griffing, 4 Kern,, 235. 

§ 13. In determining the succession, the degrees of comprtiu 
relationship shall be reckoned as follows : By counting degrees. 
from the decedent up to the common ancestor, and then 
down to the relatives in question; reckoning a degree 
for each person. In such computation the decedent shall 
be excluded, the relative included, and the common an- 
cestor counted but once. 

Brothers and sisters are in the first degree of relation- 
ship, which rule shall apply for the benefit of their 
representatives. 

McGregor v, Comstock, 3 Comst., 408. 
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^14. The representatives of a deceased person who 
would have been entitled to succeed if living, are those 
who would have been entitled to succeed to the property 
of such deceased person, if he had been living at the 
death of the decedent, and had died immediately there- 
after. 

§ 15. Whenever property, or a share thereof, shall vest 
in several persons under the provisions of this article, 
they shall take, as tenants in common, in proportion to 
their respective rights. 

1 R. S., 753, § 17. 

'^ 16. Relatives of the decedent, begotten before his 
death, but born thereafter, shall succeed, as if they had 
been born in the lifetime of the decedent, and had sur- 
vived him. 

1 R. S., 754, § 18. 

^ 17. No person shall succeed through an illegitimate 
relationship, except in the cases hereinbefore provided. 

1 R. S., 754, § 19. 

^ 18. In case of divorce dissolving the marriage con- 
tract for the misconduct of either party thereto, such 
party shall not be entitled to succeed to the property of 
the other. 

Note. — This provision already exists as against 
the wife, in cases of dower and succession to personal 
property. 2 R. S., 146, § 48. 

§ 19. The provisions of this article shall not affect the 
estate of a husband as tenant by the curtesy, or of a 
widow as tenant in dower, or any limitation of any 
estate by deed or will. 

1 R. S., 764, g 20. 

^ 20. The interest of any person in real property held 
in trust for him, shall, if not effectually devised by him, 
ver' -" his heirs, according to the provisions of this 

'^ 11. In 1 R. S., 754, § 21. 

lawful issue 
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shares under these provisions, shall take effect only upon 
judgment in an action in the Supreme Court. 

From 1 R. S., 754 §§ 23, 24, 25; Id., 737, ^ 127. 

Note.-* The proTisions from which this Rection is 
taken, although in terms embracing the case of any 
intestate, apply only in cases of total intestacy. 
(Thompson v. Oarmichael, 3 Sand/. Ch., 120.) Ques- 
tions of considerable embarrassment, which fre- 
quently arise in determining what is to be deemed 
an advancement, and what is to be taken as its value, 
have led the commissioners to msert the provision, 
that in order to constitute a settlement an advance- 
ment, within these provisions, its purpose and value 
must be expressed in the instrument. v 

There seems to be no sufficient reason why the suc- 
cession should be interrupted or affected until the 
fact of the existence of the advancement, and its 
value, have been finally determined. Under the pre- 
sent provisions, so long as the question whether gifts 
made by the deceased were advancements or not is 
undetermined, the question as to who is entitled to 
take as heir, or in what shares the heirs take, is 
also in suspense. We have thought it better, there- 
fore, for the settling of titles, to provide that the 
succession shall not be affected until a judgment is 
had, declaring the existence and extent of the ad- 
vancement. 

What is an § 24. Unlcss both the purpose and the value of such 

advance- 

^^^^ settlement or portion, be expressed in the instrument of 
settlement, there shall be no legal advancement within 
the provisions of the preceding section. 

Heir's con. <^ 25. The title to real property, of a purchaser in 
wmVprt*" good faith, for a valuable consideration, derived from any 
fourTeaw. pcrsou claiming the same by succession, shall not be 
defeated or impaired by virtue of any devise, made by 
the deceased person from whom succession is claimed, 
unless the instrument containing such devise, shall have 
been duly proved as a will, and recorded in the office of 
the surrogate having jurisdiction thereof, or unless a 
notice in writing of such alleged devise, be filed with 
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the clerk of the county where the real property is situ- 
ated, within four years after the death of such deceased 
person. 

Note. — ^The provisions of the Kevised Statutes, 
(1 R. S., 748, § 3,} from which this section is taken, 
made the following exceptions to the foregoing rule : 

1. Where the deyisee shall have heen within the 
age of twenty-one years, or insane, or imprisoned, 
or a married woman, or out of the state at the time 
of the death of such testator ; or, 

2. Where it shall appear that the will or codicil 
containing such devise, shall have been concealed 
by the heirs of such testator, or some one of them. 

In which several cases, the limitation contained 
in this section shall not commence, until after the 
expiration of one year from the time when such 
disability shall have been removed, or such will or 
codicil shall have been delivered to the devisee, or 
bis representative, or to tlie proper surrogate." 

These disabilities are such as almost to destroy 
the value of the provision, and the commissioners 
have therefore omitted them. As, however, the pro- 
bate is often delayed by litigation, a provision that 
notice may be filed in the office of the county clerk, 
with equal effect, has been added. 

§ 26. The term "real property" shall include every Term"Rc«i 

^ , property" 

estat/C, interest and right, legal and equitable, in lands, aefined. 
tenements and hereditaments, except such as are deter- 
mined or extinguished by the death of a decedent, and 
except leases for years, and estates for the life of another 
person, and pews in churches. 

1 R. S., 755, § 27 ; modified by excepting, also, pews. 

§ 27. The terms "living" and "having died" as used i^gTlnd"""" 
in this article, shall be referred to the time of the death died.""' 
of the decedent. 

1 R. S., 755, § 28. 

'S 28. The terms used in this article "where the estate Terms 

(( Paternal 

came to the decedent, on the paternal side," or " on the ^^^^" *^c- 
maternal side" shall include every case where the real 
property shall have come to the intestate, by devise, gift, 
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or succession, from the parent referred to, or from any 
relative of the blood of such parent 

1 R. S., 755, § 29. 

ARTICLE II. 
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CURTESY. 

Sbotioh 29. Tenancy by the cnrtesj. 
30. EzteDt of tAnancj. 

81. As to married woman's separate property. 
32. Curtesy, when forfeited. 

^ 29. A husband shall, on the decease of his wife, be 
tenant by the curtesy of every estate and interest in 
real property which his wife had at any time during 
the marriage, and to which her heirs might succeed, and 
in none other, whether he be an alien or not ; provided 
he shall have had issue by her, born alive. 

Note. — There is an obvious advantage in the 
simplicity gained by declaring curtesy and dower 
to attach to all estates of succession. The Revised 
Statutes (1 R. S., 751, §§ 1, 27,) enlarged the cate- 
gory of descendible estates, by no longer requiring 
seisin in the ancestor : and it was held in Hawley v, 
James (5 Paige ), that, under such provision, the 
widow was entitled to dower in equitable interest 
which were made descendible. The commissioners 
have accordingly declared all that is subject of suc- 
cession to be the subject of dower and of curtesy 
as well as the subject of devise. 

§ 30. As such tenant by the curtesy, he shall be enti- 
tled to hold such real property during his natural life, 
subject to the payment of all taxes and charges accruing 
thereon subsequent to his taking possession. 

§ 31. The two preceding sections shall apply notwith- 
standing such real property was the sole and separate 
property of the wife as if she were a single female, pro- 
vided she did not, during the marriage, alienate such 
property, or effectually dispose of the same, on her de- 
cease, by will. 

See note to section 66, below. 
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^ 32. In case of divorce, dissolving the marriage con- ^J^*^Y- 
tract for the misconduct of the husband, he shall not be '•*^^- 
tenant by the curtesy. 



ARTICLE III. 

DOVeER. 

Section 33. Dower of widows. 

34. Extent of tenancy. 

35. Dower in case of exchange of lands. 

36. In partnership lands. 

37. Lands mortgaged before marriage or bj wife joining, or for 

purchase money. 

38. Dower, when barred by jointure or settlement. 

39. Election between jointure and dower. 

40. Between devise, &c., and dower. 

41. Constructive election. 

42. When dower forfeited. 

43. Dower not barred by act of or judgment against husband, 

44. Widow may remain in husband's house forty days. 

45. Dower to be demanded within twenty years. 

46. Value of lands aliened. 

47. When widow may recover damages. 

48. Damages against heirs or devisees claiming land. 

49. Claim, when barred by assignment of dower. 

50. Collusive recovery not to prejudice infant heirs. 
61. Widow may bequeath crops. 

52. Widow's dower set off by consent or referees. 

63. Dower may be demanded or offered within twenty years. 

54. Contents of demand or notice. 

55. Proof of right of dower to be made. 

56. Referee's appointment and description of property. 

57. Referees to be sworn. 

58. Vacancy may be filled. 

59. Manner of making admeasurement. 

60. Report may be vacated and new referees appointed. 

61. Admeasurement, when confirmed, conclusive. 

62. Widow may bring action if dower is withheld. 

63. Order of confirmation subject to appeal. 

64. Proceedings on the appeal. 

65. Costs of admeasurement and of appeal. 

66. Widow who fails to recover possession must repay costs. 

67. Application for admeasurement when to be made. 

§ 33. A widow shall be endowed of the third part of Dower of 
every estate and interest in real property, which her 
husband had at any time during the marriage, and to 
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which his heirs might succeedy whether she be an alien 
or not. 

^ 34. As such tenant in dower, she shall be entitled 
to hold such third part during her natural life, subject to 
the payment of all taxes and assessments, or an equitable 
proportion thereof, accruing thereon, subsequent to her 
taking possession. 

See Graham o. Dunnigan, 2 Botw., 616. 

^ 35. If a husband exchange real property subject to 
dower, for other real property, his widow shall make 
election to have dower of the lands given, only, or of 
those taken in exchange; and if such election be not 
made of the property given in exchange, she shall have 
dower only of the lands received in exchange. 

1 R. S., 740, § 3. 

§ 36. Where partnership assets are invested in real 
property, and any of the partners die, the widow of the 
deceased shall have dower therein to the extent only of 
the interest of the deceased, after the adjustment of the 
partnership affairs. 

<^ 37. Where the husband has mortgaged his real pro- 
perty before marriage, or has taken such property, by 
succession, devise, or purchase, subject to mortgage, or 
where the wife has united with her husband in mort- 
gaging real property, or where the husband has purchased 
real property during the marriage, and at the same time 
mortgaged such property to secure the payment of the 
purchase money, the widow shall not have dower out 
of such property against the mortgagee and those claim- 
ing under him; but she shall have dower against all 
other persons. And in such case, if after the death of 
the husband, such property be sold for the purpose of 
satisfying any mortgage, or on a judicial sale, the widow 
shall have, as her dower for life, the income of one-third 
of the surplus, after payment of the moneys due on 
such mortgage, and the costs and charges of the sale* 
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But if the sale in such case is had before the death of 
the husband, the widow shall not have dower in the 
surplus. 

Note.— 1 R. S., 740, §§ 4, 5, 6, see Wheeler r. 
Morris, 2 Bosw, The rule prescribed in the last 
sentence is contrary to the present rule j but the 
.inconvenience of investing a third of the surplus 
and keeping it in court to await the contingency of 
the husband's death, before the wife's death, is such 
as to commend the change. 

§ 38. Whenever real property shall be conveyed for ^Jln^'ar- 
the purpose of creating a jointure or beneficial provision [ore ^ieu* 
for a wife, or an intended wife, or any pecuniary provi- 
sion shall be made for that purpose, in lieu of dower, 
and with her assent, such wife shall not have dower in 
any property of the husband. Such assent shall be sig- 
nified by her uniting in the instrument of conveyance 
or settlement, or, if she be an infant, by her uniting 
with her father or guardian in such instrument. 

1 R. S., 741, g§ 9, 10, 11. 

^ 39. Whenever such conveyance or provision shall be Election b€- 
' •'I. tween join- 

made without such assent, she shall make her election diwer."*^ 

whether she will take such jointure or beneficial provi- 
sion, or whether she will have dower. 

1 R. S., 741, § 12. 

§ 40. If real or personal property be given to, or other Between 
beneficial provision be made for, a woman, by will, in and dower. 
lieu of dower, she shall make her election whether she 
will take such property or provision, or whether she will 
have dower. 

1 R. S., 741, § 13. 

^ 41. A widow shall be deemed to have elected to conBtmct. 
take dower of real property, received in exchange, or to 
take a jointure, or beneficial or pecuniary provision by 
settlement or will, unless she shall, within one year after 
the death of her husband, file a notice, in writing, with 
the surrogate of the county having jurisdiction over the 
estate of her husband, claiming her dower, or commence 
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proceedings for the recovery or assignment thereof, or 
enter on the property out of which she claims dower. 

1 R. S., 742, § 14. 

When dow- § 42. In case of divorce, dissolving the marriage con- 

er forfeited. ' » o o 

tract for the misconduct of the wife, she shall not have 
dower; and shall forfeit every jointure, settlement or 
beneficial provision, for life or other period, made in lieu 
of dower; and such property shall vest immediately as it 
would have vested on her death. 

1 R. S., 741, §§ 8, 15. 

Dowernot '^ 43. No act, deed or conveyance executed or per- 
titrifo/ formed by the husband, without the assent of his wife, 

judgment 

band ^*^"** ^^idenccd by her acknowledgment thereof, in the manner 
required by law, to pass the estates of married women, 
and no judgment or decree confessed by or recovered 
against him, and no laches, default, covin or crime of 
the husband, shall prejudice the rights of his wife to her 
dower or jointure, or preclude her from the recovery 
thereof, if otherwise entitled thereto. 

1 R. S., 742, § 16. 

Widow ^ 44. A widow may tarry in the chief house of her 

may remain ^ ,i 

brand's' husband, forty days after his death, whether her dower 

house forty j^^ sooucr assigned to her or not, without being liable to 

any rent for the same, and in the meantime she shall 

have her reasonable sustenance out of the estate of her 

husband. 

1 R. S., 742, § 17. 

Dower to be § 45. A widow shall demand her dower within twenty 

demanded 

within years after the death of her husband; but if, at the lime 

twenty •' 

years, &c. of such death, shc be under the age of twenty-one years, 
or insane, or imprisoned on a criminal charge or convic- 
tion, the time during which such disability continues, 
shall not form any part of such term of twenty years. 

1 R. S., 742, § 18. 

Value of <^ 46. Whenever any real property subject lo dower 

aliened. shall havc bccu aliened by the husband, the value of the 
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same shall be estimated io determiniog damages for 
mesDe profits, and in proceedings for admeasurement, as 
of the yalae at the time of such alienation. 

^ 47. Whenever a widow shall in any action, recover vhmb 
her dower in her husband's real property, she shall be JJ^JL 
entitled also to recover as damages^ for the withholding 
of sach dower, one-third part of the annual value of the 
mesne profits of such property, to the time of recovering 
judgment therefor, not to exceed six years; to be estimated, 
as against the heirs of her husband, from the time of his 
death, and as against other persons, from the time of her 
demanding her dower of such persons; but such dama- 
ges shall not be estimated for the use of any permanent 
improvements made after the death of her husband, by 
any person claiming title to such property. 

1 B. S., 743, §§ 19, 20, 21. 

§ 48. Where a widow shall recover her dower in any DamagM 

agmiMt 

real property aliened by the heir or devisee of her hus- JjJJJ^ 
band, she shall be entitled to recover of such heir, or ^^ 
devisee, damages for withholding such dower from the 
death of her husband, to the time of such alienation, not 
exceeding six years; and the amount collected from such 
heir or devisee, shall be deducted from the amount she 
would otherwise be entitled to recover from the grantee, 
and also any amount recovered as damages from such 
grantee, shall be deducted from the amount she would 
otherwise be entitled to recover from such heir or devisee. 

1 E. S., 743, § 22. 

§ 49. When the widow shall have accepted an assign- g[?JJi^y*'' 
ment of dower, in satisfaction of her claim to dower in "•Jow?* 
all the real property of her husband, it may be pleaded 
in bar of any further claim of dower, by any person 
interested in such property. 

From 1 R. S., 743, § 23. 

§ 50. Where a widow, not having right to dower, shalU ^^^^ 

during the infancy of the heirs or devisees of the husband, "»«* ^^t^*- 
3 



1 
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jadioe or SHj of tbeiD, bj the judgment of any court, recover 
dower, by the default or collusion of the guardian of 
such infants, such infants shall not be prejudiced thereby, 
but, on coming of full age, shall have an action against 
such widow, to recover the lands so wrongfully awarded 
for dowen 

1 R. S., 743, § 24. 



widow 
may 



§ 51. A widow may bequeath the crop in the ground 
c?op«?'** of the land holden by her in dower. 

1 R. S., 743, § 25. 

widows § 52. A widow's dower in the real property of her 

dower set of i. x .^ 

by oonBent dcceased husband, may be admeasured and set off to her, 

or referees. ^ J ' 

at any time after his death, by agreement between her 
and the owners in fee thereof, who are of full age and 
competent to contract; or it may be set off by referees, 
appointed as hereafter provided. 

Note. This and the succeeding provisions on this 
subject, are taken from the Reyised Statutes,. (2 R. 
S., 488,) being modified so far as necessary, to har- 
monize with the present system of procedure. 

be^deLSiY ^5 53. The widow may, at any time within twenty 

offered years from the death of her husband, by a notice in writ- 

tSlnty ingj demand the admeasurement of her dower, from the 

^®*"* owners in fee and persons in possession of real property, 

in which she is entitled to dower; and in like manner, 

such parties may, by notice in writing, offer to set off to 

her dower therein. 

Contents of § 54. Such demand or notice must specify the lands in 
notice. which the right of dower is claimed; and must designate 
a place and time, not less than ten nor more than forty 
days from the time of service, at which application will be 
made to a court having jurisdiction, for an order appoint- 
ing referees to admeasure such dower. Service thereof 
may be made and proved, in the same manner as the ser- 
vice of a summons in a civil action. 
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§ 55. Upon application to the court, at the time and Appoint- 
place specified, or at such other time as the court may. ^®^®/rip*^n 
designate, and on affidavit of the applicant or other per- of P'^op^'^y- 
son, of the right of the widow to dower iathe property, 
the court must appoint three freeholders residing in the 
county where the real property or some part of it lies, 
named by the parties or one of them, unless reasonable 
objection to them be made, to make the admeasurement. 
The order of appointment must describe the property, 
out of which dower is to be admeasured, and specify the 
time when the report must be made. 

§ 56. The referees, before entering upon their duties, Rofereeato 
must be sworn, before some person authorized to admin- 
ister oaths, that they will honestly and faithfully execute 
the trust reposed in them by the appointment. 

§ 57. If the persons so appointed referees, or either of Vftoancy 
them, die, resign, fail to serve, or be discharged, or if ^i^^^- 
their report be set aside, others may be appointed in their 
places by the court which appointed the first referees, 
and must take the same oath. 

§ 58. The referees, so appointed, must execute their Manner of 

duties as follows : admeasure- 

ment. 

1. They must admeasure and lay off, as speedily as 
possible, the one-third part of the real property embraced 
in the order for their appointment, as the dower of such 
widow, designating such part by posts, stones, or other 
permanent monuments, or by other appropriate des- 
cription ; 

2. In making such admeasurement, they must take 
into view, any permanent improvement made upon the 
property embraced in the order, by any person claiming 
title thereto, since the death of the husband, and, if prac- 
ticable must award such improvements within that part 
of the property not allotted to the widow; and if not 
practicable so to award the same, they must make a 
deduction from the property allotted to the widow, pro- 
portionate to the benefit she will derive from such part 
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of the improvements, as may be included in the portion 
assigned to her; 

3. They must make a full report of their proceedings, 
with the quantity, and description of the property, ad- 
measured and allotted by them to the widow, mentioning 
the posts, stones and other permanent monuments there- 
of, or appropriate ^description thereof, and the items of 
their charges, to the court by which they were appointed, 
at the time specified in the order for their appointment ; 

4. They may employ a surveyor, with necessary assist- 
ants, to aid them in such admeasurement. 

The court may upon application of the referees or of 
either party enlarge the time for making the report, and 
may, by order, compel such report, or discharge the 
referees. 

Report may <^ 59, The court mav, on ffood cause shown, set aside 

be vacated ' ^ ' o 

JeforeeT *^® Tcport, upou hearing the parties, and, if not set aside, 

appointed. ^^xQ court must, by order confirm the report and admea- 

rarement, suremcut; and such confirmation, shall be binding and 

Armed con- couclusive, as to the locatiou and extent of the widow's 

olaaive. 

right of dower, on the parties to the proceeding, unless 
an appeal be taken within thirty days after such confir- 
mation : But no person shall be precluded thereby from 
controverting the right of such widow to the possession 
of the property so admeasured. 

Widow § 60. The widow to whom dower is admeasured, after 

Mtfonif"* thirty days from the date of the confirmation, unless an 

dower is »/ ^ ^ 

withheld, appeal be taken, may, if necessary, bnng an action to 
recover the possession of the lands so admeasured, and, 
upon recovery, may hold the same during her life, subject 
to the payment of all taxes and charges accruing thereon, 
subsequent to her taking possession. 

Order of ^ 61. The ofdcr of a court, confirming the admeasure- 

tion sobjeot mcut, may be reviewed, by appeal, to be taken and con- 
ducted in the same manner, as other appeals from a final 
determination in the same court. 
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§ 62. The appellate court, may, on such appeal, affirm Pnwwding* 
or reverse the order, and may direct a new admeasure- »pp«»^ 
ment by referees, to be appointed by the appellate court* 
or by the court in which the proceedings were originally 
had. Proceedings upon a second or other subsequent 
report may be had in all respects as on the first. 

§63. The reasonable costs and disbursements of the cosuofad- 
parties to be certified by the court, must be paid, one-half J*tJJ^°^®' 
by the widow, and the other half by the adverse parties. 

§ 64. If, in ad action brought by the widow to recover After 

*^ "^ adniea«iire- 

possession, she fail to establish her right, the share of ^^"VLi 
the costs on admeasurement, paid by the other party, iSe'^^lt' 
shall be recovered by such party in such action ; and if ^ adme^* 
the dower be withheld, and she fail for two years after 
such admeasurement to bring an action for the recovery 
thereof, she shall repay to the other party the costs of 
admeasurement paid by him. 

§ 65. Applications for the admeasurement of dower, ^^"^*'"* 
under the foregoing provisions, may be made to the ^^^^^' 
county court of the county, where the real property or 
some part thereof is situated, or to the surrogate's court 
of the same county. 

ARTICLE IV. 

SUCCESSION TO PERSONAL PROPERTY. 

Section 66. Order of saccession to personal property, where there is a 
widow or children. 

67. Where there is neither widow nor children. 

68. Relatives in equal or unequal degrees. 

69. Mother, &c., of ill^itimate decedent maj succeed. 

70. Illegitimate child maj succeed to mother's property. 

71. Relatives of the half blood. 

72. Posthumous relatives. 

73. Computation of degrees. 

74. When advancement to be set off or deducted. 

75. Divorce bars succession. 

76. Laws of domicil to govern. 

77. Term "Next of kin" defined. 

§ 66. The surplus of the personal property remaining Sf^owSon 
after the payment of debts, and, where the decedent ^^JJJ?y."^ 
left a will, the surplus remaining after payment of debts 
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and bequests shall be allotted, together with all damages, 
if any, recovered by the personal representative of the 
decedent, for any wrongful act, neglect or default which 
caused the decedent's death, to the husband, widow, 
children, or next of kin of the decedent in manner fol- 
lowing: 

Httsband. 1, jf the decedcut leave a husband the whole surplus 
shall be allotted to him, notwithstanding such property 
was the sole and separate property of the wife as if she 
were a single female, provided she did not, during the 
marriage, alienate such property, or effectually dispose 
of the same on her decease by will or by gift in view 
of death ; 

Note. — The better opinion seems to be that the 
Married Women's Acts of 1848 and 1849, do not 
affect the questions of the succession to property 
left by her on her death. (See the subject dis- 
cussed in Valbince v, Bausch, 28 Barb., 633,) and 
in Billings v. Baker, 28 Barh,^ and cases there 
cited. The commissioners have, therefore, de- 
clared the rule as above, both in respect to per- 
sonal property and in respect to real property and 
curtesy therein, in sections 5 and 31, above. 

Widow and 2. If the decedent leave a widow and lineal descend- 
ants, one-third part thereof shall be allotted to the 
widow, and the other two-thirds to the nearest lineal 
descendants and the representatives of those who are 
deceased ; 

widow and 3. If the deccdcnt leave a widow and no descendant, 

next of kin. 

and leave a father or mother, brother or sister, the whole 
surplus, if it does not exceed in value at the time of dis- 
tribution ten thousand dollars, shall be allotted to the 
widow; if it exceeds ten thousand dollars, but does not 
exceed twenty thousand dollars, ten thousand dollars in 
value shall be allotted to her ; if it exceeds twenty thou- 
sand dollars, one-half shall be allotted to her. The other 
half, or other remainder of the surplus, if any, shall be 
* allotted to the father and mother or either of them, if 
any, and if there be no father or mother, to the brothers 
and sisters or either of them ; 



or 

childreD. 



OF THE STATE OF NEW YORK. 23 

4. If the decedent leave a widow and no descendant, ^^^^^ 
parent, brother or sister, the whole surplus shall be 
allotted to the widow ; 

5. If the decedent leave no widow, then the whole Sone.™'* 
surplus shall be allotted equally to and among the near- 
est lineal descendants and the representatives of those 

who are deceased. 

Note. — ^This and the following section are modi- 
iied from 2 R. S., 96, § 75, as amended by Laws of 
1845, ch. 236. 

^ 67. In case there be no widow and no descendants, J^^e". 
then the whole surplus shall be allotted to the next of ^idSw 
kin, and the representatives of those who are deceased, 
in manner following : 

1. To the father or mother, or either of them ; 

2. If there be no parent, to the brothers and sisters, in 
equal shares, or the representatives of those who are 
deceased ; 

3. If there be no parent or brothers or sisters, or the 
representatives of such brothers or sisters, then to the 
next of kin and the representatives of those who are 
deceased. 

There shall be no representation in the case of the 
fafcher or mother. 

§ 68. Where the descendants or next of kin of the Reiatirain 

' equal de- 

decedent, except the father and mother, who are entitled ^"®' 
to succeed, are all in equal degree of consanguinity to 
the decedent, their shares shall be equal ; but if there 
are several such of unequal degree, each of those who d?^"!?.""^ 
are of the nearest degree shall succeed to the share to 
which he would haveHbeen entitled had all the descend- 
ants or next of kin in the same degree, who shall have 
died leaving issue, been living ; and the issue of those 
descendants or next of kin who shall have died, shall 
respectively succeed to the shares which such descend- ^ 

ants or next of kin would have received if living. 

From 2 R. S., 97, § 75, subs. 9 and 10. 
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may suc- 
ceed. 



Illegitimato 
child may 
succeed to 
mother's 
property. 



Mother, &c. ^ 69. The mother, and the relatives on the part of the 

ofillegltl. ^ ' ^ 

™de^nt ' mother, may succeed to the property of her illegitimate 
child as if the child were legitimate. 

^ 70. In case of the death of a mother leaving no law- 
ful issue and no husband, and leaving illegitimate children 
or their descendants, such children and descendants may 
succeed in the same manner as if such children were 
legitimate. 

Laws of 1855, cb. 547. 

Relatives of § 7]. Rclativcs of the half blood shall succeed equally 

blood. with those of the whole blood in the same degree, and 

the representatives of such relatives shall succeed in the 

same manner as the representatives of the whole blood. 

2 R. S., 97, § 75, sub. 10. 



Posthu- 
mous rela- 
tives. 



Computa- 
tion of 
degrees. 



§ 72. Descendants and kindred of the decedent, begot- 
ten before his death but born thereafter, shall succeed in 
the same manner as if they had been born in the lifetime 
of the decedent and had survived him. 

2 R. S., 97, § 75, sub. 13. 

§ 73. In determining the succession the degrees of 
relationship shall be reckoned as follows : By counting 
from the decedent up to the common ancestor, and then 
down to the relatives in question, reckoning a degree for 
each person. In such computation the decedent shall 
be excluded, the relative included, and the common 
ancestor counted but once. 

Brothers and sisters are in the first degree of relation- 
ship, which rule shall apply for the benefit of their repre- 
sentatives. 

When ad- § 74. If any relative, entitled to succeed to the per- 

tobeTt°off sonal property of any person who shall have died intes- 

e ucted ^^^^ ^ ^^ ^^^ whole of his property, shall have been 

advanced by such intestate, pursuant to the provisions 
of sections 23 and 24, the value of such advancement 
shall be reckoned with that part of the surplus of the 
personal property which shall remain to be distributed ; 



OF THE STATE OF NEW YORK. 25 

and if such advancement be equal or superior to the 
amount of the share, which such relative would be en- 
titled to receive of the surplus, as above reckoned, then 
such relative, and his representatives, shall be excluded 
from any share in such surplus. But if the advancement 
be not equal to such share, such relative and his repre- 
sentatives shall be entitled to succeed to so much only of 
the surplus as shall be sufficient to make it equal to such 
share* 

From 2 R. S., 97, §§ 76, 77, 78, and see note to section 
21, above. 

§ 75. In case of divorce dissolvingr the marriase con- pivoroe 
tract, for the misconduct of either party thereto, such »^°'*- 
party shall not be entitled to succeed to the property of 
the other. 

See 2 R. S., 146, § 48. 

§76. The law of the domicil of an intestate shall domioiito 
regulate the succession to his personal property. govern. 

§ 77. The term "next of kin," as used in this Code, J^gjf***' 
includes only relatives by blood. 

ARTICLE V. 

WILLS. 

Sectiow 78. Who may make wills. 

79. Monomaniac incompetent. 

80. Will procured by fraud, &c. 

81. What may pass by wills. 

82. Who may take by wills. 

83. An alien taking real property must convey it or become 

a citizen, else the property escheats. 

84. Nuncupative wills. 

85. Mutual wills. 

86. Conditional wills. 

87. Written wills, how to be executed. 

88. Nuncupative wills, how to be executed. 

89. Witnesses to add residence. 

90. Republication by codicil. 

91. Will made out of this state. 

92. Subsequent change of domicil. 

93. Wills may be deposited for safe keeping. 

94. Such to be sealed up. 

4 
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Sbctioit 95. To whom to be delivered. 

96. When to be opened. 

97. Lost or destroyed wills. 

98. Written wills, how revoked. 

99. Revocation bj obliteration on face of will. 

100. Revocation of one duplicate. 

101. Revocation bj subseqaent will. 

102. Revocation of subsequent will does not revive a former. 

103. Revocation bj marriage and birth of issue. 

104. Revocation of woman's will by marriage. 

105. Contract of sale not a revocation. 

106. Charge or incumbrance not a revocation. 

107. Conveyance when not a revocation. 

108. When it is a revocation. 

109. Revocation of codicils. 

110. Afterborn children, unprovided for, to succeed. 

111. Devises and bequests in certain cases not to lapse. 

112. Witness to will, and husband and wife of witness, cannot 

take under the will. 

113. When they may succeed. 

114. Creditor a competent witness. 

INTERPRETATION OF WILLS. 

115. Testator's intention to be carried out. 

116. Rules of interpretation. 

117. Several instruments are to be taken together. 

118. Harmonizing various parts. 

119. When a devise or bequest is not controlled by subsequent 

words. 

120. Words capable of two senses. 

121. Effect of technical words. 

122. Technical words not necessary. 

123. Certain words not necessary to pass a fee. 

124. Power to devise, how executed by terms of will. 

125. Devise or bequest of all real or all personal property, or 

both. 
126 and 127. Residuary clause. 

128. "Heirs," " relatives," &c. 

129. " Issue," " descendants," &c. 

130. Time of death. 

131. Time of conversion. 

182. Devise or bequest to a class. 

133. Time of birth of child. 

134. Mistakes and omissions corrected. 

135. When devises and bequests vest. 

136. When cannot be divested. 
187. Death of devisee or legatee. 

138. Interests in remainder are not affected. 

139. Conditional devises and legacies. 
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SscTioy 140. Conditions precedent. 

141. Conditions subsequent. 

142. Conditions restraining marriage void. 

143. Conditions restraining alienation void. 

144. Legatees take as tenants in common. 

145. Advancements when ademptions. 

GENERAL PROVISIONS. 

146. Certain provisions to apply to case of testatrix and mother. 

147. Provisions as to probate, &c., to apply to all wills. 

148. Provisions as to revocations. 

149. Execution and construction of prior wills not affected. 

150. '* Will " includes codicil. 

151. The law of what place applies. 

§ 78. Every male person of the age of eighteen years whom«.v 

, 1 p ^ n ly n ' 1 make wi'Ue. 

or upwards, and every female oi the age oi sixteen 
years or upwards, of sound mind and memory, and no 
others, may devise real property and bequeath personal 
property by a last will and testament duly executed, 
according to the provisions of this Code. 

From 2 R. S., 56, § 1 ; 60, § 21. 

<^ 79. A person having any insane delusion, is wholly Monomani- 
incompetent to make a will. ton*. 

§ 80. A will or part of a will procured to be made win pro- 

^ cured by 

by coercion, restraint, fraud or undue influence may be fraud, &o. 
denied probate; and a revocation, procured by the same 
means, may be declared invalid. 

This section is new. 

^ 81. Every estate and interest in real or personal what may 

•^ *■ paiis by 

property, to which heirs, husband, widow or next of kin ^"'«- 
might succeed, may be so devised and bequeathed. 

From.2 R. S., 57, § 2. 

^ 82. Such devise and bequest may be made to every who may 
person capable by law of taking the property devised '''"i". 
or bequeathed, except that no corporation shall take by 
devise or bequest, unless expressly authorized by its 
charter or by statute so to take. 

2R. S.,57, §8. 
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An alien, ta. ^ 83. Devises aod bequests to aliens shall be valid. 

king, muat ' -*' 

beSJmoSui- ■^"*' ^^ ^^ *'*®° ^^^ takes any real property by de- 
propSr'ty^* vise, shall not have filed with the secretary of state the 
escheau. depositioH or affirmation of his residence and his intention 
to become a citizen as prescribed by law, and does not 
aliene the property, the people of the state may recover 
such property in an action to be instituted for the pur- 
pose, in which judgment shall be rendered to the effect 
that ir such alien shall not, within two years from the 
recovery of the judgment, aliene the property or become 
a resident and file such deposition, the property shall 
then escheat to the people of the state, and possession 
be delivered to them. 

Substituted for 2 R. S., 67, § 4. 

tfv«°?ri!il! § ®^* ^ nuncupative will of real or personal property, 
or both, is valid when made in contemplation, fear or 
peril of death, by a soldier, whether he be an officer or 
private, or a surgeon, or a servant of the army, while in 
actual military service ; or by a sailor, whether he be an 
officer or surgeon, a mariner, a marine, or a servant of 
the vessel, after he finally goes on board the vessel for the 
voyage, and before he comes on shore, in port, after the 
voyage is over. 

Modified from 2 R. S., 60, § 22. By this section the 
nuncupative will may pass real as well as personal 
property ; but it can be made only in contemplation 
fear or peril of death. 

Mntuai] § 85. A conjoint or mutual will is valid, but may be 

revoked as any other will. 

Conditional ^ 86. A wiU, the validity of which is made by its 
own terms conditional, may be denied probate, according 
to the event, contingency or condition. 

This and the preceding section are new. 
EXECUTION AND REVOCATION OF WILLS. 

Written <^ 87. Every last will and testament of real or personal 

wills, how • Ml 1 • "I 

tobe exe- property, or both, except nuncupative wills authorized 
by section 84, shall be executed and attested in the fol- 
lowing manner : 
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1. It shall be subscribed by the testator at the end of 
the will ; by himself or by some person in his presence 
and by his direction ; 

2. Such subscription shall be made by the testator in 
the presence of each of the attesting witnesses, or shall 
be acknowledged by him to have been so made, to each 
of the attesting witnesses ; 

3. The testator at the time of making such subscrip- 
tion, or at the time of acknowledging the same, shall 
declare the instrument so subscribed to be his last will 
and testament ; 

4. There shall be at least two attesting witnesses, each 
of whom shall sign his name as a witness at the end of 
the will, at the request of the testator. 

From 2 R. S., 63, § 40. 

§ 88. The nuncupative will is not required to be in Jf^J'^^jj;* 
writing nor declared or attested with any formalities. ex^Btcd! 



§ 89. The witnesses to a written will, shall write tTaddrw*. 
opposite to their names their respective places of resi- ^^^^^' 
dence ; and every person who shall sign the testator's 
name to any will by his direction, shall write his own 
name as a witness to the will, but an omission to comply 
with either of the provisions of this section shall not affect 
the validity of the will. 

From 2 R. S., 64, § 41. 

§ 90. The execution of a codicil, referring to a previous Repuwica- 
will, shall have the effect to republish such will, as modi- codicil. 
fied by such codicil. 

§ 91. A vnW of real or personal property, or both, ^^"ofthiS 
and a revocation thereof, made out of this state by a '^^** 
person not having his domicil in this state, shall be valid 
when executed according to the laws of the state or 
country in which the same was made, or in which the 
testator was domiciled at the time, in the same manner 
and with the like effect as if executed in this state and 
according to the provisions of this article. But no such 
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will or revocatioD shall be valid unless executed either 

according to the provisions of this article or according 

to the laws of the state or country in which it was made, 

or in which the testator was domiciled at the time of 
i 

executing the same. 
Subsequent § 92. Whcuevcr a will or a revocation thereof is duly 

change of ^ •' 

doraiciu executed according to the laws of the state or country in 
which the same was made, or in which the testator was 
domiciled at the time, the same shall be regulated as to 
the validity of its execution by the law of such place, 
notwithstanding the testator shall have subsequently 
changed his domicil to some state or country, by the 
laws of which such will would be invalid. 

Wills to be <§ 93. The surrogate, county clerk and register of deeds 

Qepoeiieii 

ki*in* of every county in this state shall receive and deposit, 
in their offices respectively, any last will or testament 
which any person shall deliver to them for that purpose, 
and shall give a written receipt therefor to the person 
depositing the same. 

2 R. S., 404, § 67. 

Tobeseaied <^ 94. Such will shall' bc incloscd in a sealed wrapper, 

up, SlC 

so that the contents thereof cannot be read, and shall 
have indorsed thereon the name of the testator, his place 
of residence, and the day, month and year when delivered; 
and shall not be opened, read or examined until delivered 
to a person entitled to the same, as hereinafter directed. 

2 R. S., 405, § 68. 

To whom to § 95. Such will shall be delivered only, 

be delivered m i • 

1. To the testator m person ; 

2. Upon his written order, duly proved by the oath of 
a subscribing witness ; 

3. After his death to the persons named in the indorse- 
ment on the wrapper of such will, if any such indorsement 
be made thereon ; 

4. If there be no such indorsement, and if the same 
shall not have been deposited with the surrogate having 
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jurisdiction of the probate thereof, then to the surrogate 
who has jurisdiction. 

2 R. S., 405, § 69. 

% 96. The surrogate shall, after the death of the tes- ^*^^g^\®;. 
tator, publicly open and examine the same and file the rogate!"'" 
same in his office, there to remain until it shall have been 
duly proved, or deliver the same to the surrogate having 
jurisdiction of the probate thereof. 

2 R. S., 404, § 70. 

r 

§ 97. A lost or destroyed will of real or personal pro- J^^y^J ^^ 
perty, or both, may be established in the cases provided ^*"'' 
in section 168. 

• § 98. No will in writing, except in the cases in this wr'iten 
chapter mentioned, nor any part thereof, shall be revoked "voked. 
or altered, otherwise than by some other will in writing, 
or some other writing of the testator, declaring such revo- 
cation or alteration, and executed with the same formali- 
ties with which the will itself was required by law to be 
executed ; or unless such will be burnt, torn, canceled, 
obliterated or destroyed, with the intent and for the pur- 
pose of revoking the same, by the testator himself or by 
some person in his presence, and by his direction ; and 
when so done by another person, the direction and con- 
sent of the testator, and the fact of such injury or de- 
struction, shall be proved by at least two witnesses. 

2 R. S., 64, § 42. • 

§ 99. A revocation, by obliteration on the face of the Revocation 

by ohlitfra- 

will, may be partial or total, and is complete if the mate- Mo°m '*®* 
rial part be obliterated so as to show an intention to 
revoke. But where the testator attempts to revoke, 
by altering or obliterating on the face of the will, any 
provision thereof, in order to effect a new disposition, 
such revocation shall not be valid unless such new dispo- 
sition be legally effected. 

§ 100. The revocation of a will, executed in duplicate, Reyocation 

^ ^ ' of one du- 

may be made by revoking one of the duplicates. piioate. 
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Revooition ^ 101. A prfor wiU shall not be deemed to be revoked 

by Bubae- * *- 

qaent will, by ^ subsequeut will duly made and executed, unless 

1. Such subsequent will contain an express clause of 
revocation; or 

2. The latter contain provisions wholly inconsistent 
with the terms of the former ; but if such provisions are 
not wholly inconsistent, the provisions of the prior will 
shall remain effectual so far as they are consistent with 
the terms of the subsequent will. 

^VuSl*°° § 102. If after the making of any will the testator 
wm'does shall duly make and execute a subsequent will, the de- 

not revive ij» i* j»/»ii i 

the first, struction. Canceling or revocation of such subsequent 
will shall not revive the prior will, unless it appear by 
the terms of such revocation that it was his intention to 
revive and give effect to the prior will, or unless after 
such destruction, canceling or revocation he shall duly 
republish the prior will. 

2 R. S., 65, § 53. 

Revocation ^ 103. If after the making of any will the testator 

by marriage 

»nd wrthof shall marry and have issue of such marriage, born either 
in his lifetime or after his death, and the wife or issue of 
«uch marriage shall be living at the death of the testator, 
such will shall be deemed revoked unless provision shall 
have been made for such issue by some settlement, or 
unless such issue shall be provided for in the will, or in 
such way mentioned therein as to show an intention not 
* to make such provision ; and no other evidence to rebut 
the presumption of such revocation shall be received. 

2 R. S., 64, § 43. 

Revocation <^ 104. A will cxecutcd bv an unmarried woman shall 

of woman's ' •' 

Hage^^™"" ^^ deemed revoked by her subsequent marriage. 

2 R. S., 64, § 44. 

Contract of ^ 105. A bond, agreement or covenant, made for a 

sale not a 

revocation, valuable Consideration, by a testator, to convey any pro- 
perty devised or bequeathed in any will previously made, 
shall not be deemed a revocation of such previous devise 
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or bequest ; but such property shall pass by the devise or 
bequest, subject to the same remedies on the bond, agree- 
ment or covenant, for a specific performance or other- 
wise, against the devisees or legatees, as might be had 
against the testator's heirs, widow, husband or next of 
kin, if the same had vested in them by succession. 

2 B. S., 64, § 45. 

§ 106. A charge or incumbrance upon any real or per- charge or 
Bonal property, for the purpose of securing the payment reJ^StJon* 
of money or the performance of any covenant, shall not 
be deemed a revocation of any will relating to the same 
property previously executed ; but the devises and lega- 
cies therein contained shall pass and take effect subject 
to such charge or incumbrance. 

2 R. S., 64, § 46. 

^ 107. A conveyance, settlement, deed or other act of conveyanoe 
a testator, by which his estate or interest in property reyooation. 
previously devised or bequeathed by him, shall be altered 
but not wholly divested, shall not be deemed a revoca- 
tion of the devise or bequest of such property; but such 
devise or bequest shall pass to the devisee or legatee the 
actual estate or interest of the testator, which would 
otherwise devolve by succession; unless in the instru- 
ment by which such alteration is made, the intention is 
declared that it shall operate as a revocation of such 
previous devise or bequest. 

2 R. S., 65, § 47. 

<^ lOS. But if the provisions of the instrument by when it is » 
which such alteration is made are wholly inconsistent 
with the terms and nature of such previous devise or 
bequest, such instrument shall operate as a revocation 
thereof, unless such provisions depend on a condition or 
contingency, by reason of which they do not take effect. 

2 R. S., 65, § 48. 

§ 109. The revocation of a will revokes all its codicils. Revocation 

e of oodloils. 
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Afierborn <^ HQ. Whenever a testator shall have a child born 

child, un- ' 

FoMotuo- aft^J^ ^^^ making of his will, either in his lifetime or after 
*'*®'^" his death, and shall die leaving such child so afterbom 

unprovided for by any settlement, and neither provided 
for nor in any way mentioned in his will, every such 
child shall succeed to the same' portion of the testator's 
real and personal property, that he would have succeeded 
to if the testator had died intestate. 

2 R. S., 65, § 49. 

S^^ulstB*"? §111' Whenever any real or personal property shall 
cwL^^notto ^^ devised or bequeathed to a descendant or brother or 
^*^*®' sister of the testator, and such legatee or devisee shall 
die during the lifetime of the testator, leaving a descend- 
ant who shall survive such testator, such devise or legacy 
shall not lapse, but the property so devised or bequeathed 
shall vest in the surviving descendants of the legatee or 
devisee, as if such legatee or devisee had survived the 
testator and had died intestate. 

2 R. S., 65, § 52. 

^n°anV** ^ 11^" I^ ^^y person shall be a subscribing witness to 
ftnd^w?fe of the execution of any will wherein any beneficial devise, 
cannot take Icgacy, lutcrest or power of appomtnaent oi any real or 
personal property, shall be made to such witness, or the 
husband or wife of such witness, and such will cannot 
be proved without the testimony of such witness, the 
devise, legacy, interest or power shall be void so far only 
as concerns such witness, husband or wife, or any claim- 
ing under him or her ; and such person shall be a com- 
petent witness to testify respecting the execution of the 
will in like manner as if no such devise or bequest had 
been made. 

Modified from 2 R. S., 65, § 50. 

When they § 113. But if such witucss, husbaud or wife would 

may sue- , 

oeed. have been entitled to any share of the testator's estate 

in case the will was not established, then he or she shall 
succeed to the same portion of the testator's estate, that 
he or she would have succeeded to if the testator had 
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died intestate, not exceeding the value of the devise or 
bequest made to him or her in the will. 

2R. S.,e5, §51. 

^5 114. If by any will, any real property be charged ^orope^ent 
with any debt, and the creditor whose debt is so charged, ^*'"®**- 
or the husband or wife of such creditor, shall attest the 
execution thereof, such creditor, husband or wife, not- 
withstanding such charge, shall be admitted as a compe- 
tent witness, to prove the execution of such will. 

2 R. S., 57, § 6. 
INTERPRETATION OF WILLS. 

§ 115. A will is to be construed according to the J^^^^^^^J^^^^ 
intention of the testator. Where the intention cannot out!*"^^^ 
operate to its full extent, it shall take effect as far as 
possible. 

*§ 116. In interpreting wills, according to the law of R^iieB of 
this state, the rules prescribed by the remaining sections **o°- 
of this article are to be observed unless an intention to 
the contrary clearly appear. 

§ 117. If there be more than one testamentary instru- severaiin- 

^ "^ Btnimentft 

ment, they are to be taken and construed together as 40^®^*?*° 
one instrument. 

§ 118. All the parts of a will are to be construed in Harmoni- 

/»•!/• zing various 

relation to each other, and so as if possible to form one pari*- 
consistent whole ; but where several parts are absolutely 
irreconcilable, the latter must prevail. 

§ 119. An express and positive devise or bequest ^^^^be^*^' 
cannot be controlled by the reason assigned, or by sub- Jontroifed"^ 
sequent ambiguous words, or by inference and argument qSent^**" 
from other parts of the will ; and such a devise or be- ^°' '* 
quest is not affected by a subsequent inaccurate recital 
of or reference to its contents ; though recourse may be 
had to such reference to assist the construction in case 
of ambiguity or doubt. 
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Wordi ca- 
pable of two 
•enses. 



^ ] 20. Words in general are to be taken in their ordi- 
nary and grammatical sense, unless a clear intention to 
use them in another can be collected, and that other can 
be ascertained ; and they are in all cases to receive a 
construction which will give to every expression some 
effect, rather than one which will render any of the ex- 
pressions inoperative ; and of two modes of construction 
that is to be preferred which will prevent a total intestacy. 

§ 121. Where a testator uses technical words they are 
to be taken in their legal sense, unless the context clearly 
indicates a contrary intention. 

Technical § 122. Technical words are not necessary to give effect 

words not /. i • • n 

necewary. to any spccies of dispositiou m a will. 



Effect of 
technical 
words. 



Certain 
words not 
necessary 
to pass a 
fee. 



^ 123. The term "heirs" or other words of inheri- 
tance are not requisite to create or convey an estate in 
fee ; and a devise of real property passes all the estate 
or interest of the testator, unless otherwise limited. 

1 R. S., 748, § 1. 

powerto § 124. Real property, embraced in a power to devise, 

devise, how . 

terras*^ ^^ pBsses by a will purporting to devise all the real property 
^"1- of the testator. 

1 R. S., 737, § 126. ' 



Devise or «^ 125. A dcvisc or bequest of all the testator's real or 

bequest of "^ *• 

all p?rsoSai P^rsonal property, in express terms, or in any other terms 
progeny or denoting his intent to devise all his real or personal pro- 
perty, shall be construed to pass all the real or personal 
property which he was entitled to devise or bequeath at 
the time of his death. 



Residuary 
clause. 



Residuary 
clause. 



^ 126. A devise by a testator of the residue of his 
estate, property or real property, shall be construed to 
pass all the real property which he was entitled to devise 
at the time of his death, not otherwise effectually devised 
by his will. 

^ 127. A bequest by a testator of the residue of his 
estate, property or personal property, shall be construed 



OF THE STATE OF NEW YORK. 37 

to pass all the personal property which he was entitled 
to bequeath at the time of his death, not otherwise 
effectually bequeathed by his will. 

^ 128. Devises and bequests to heirs, relations, nearest " Heirs," 
relations, representatives, legal representatives or per- &<>• 
sonal representatives, or family, of any person, without 
other words of qualification, and when the terms are used 
as words of purchase and not of limitation, vest the pro- 
perty, if real, in those who would be entitled to succeed 
to the property of such person, according to the rules 
prescribed in article I of this chapter ; if personal, then 
in those who would be entitled to succeed according to 
the rules prescribed in article IV of this chapter. 

§ 129. Devises and bequests to "issue," "descend- "Jj",^!'^^, 
ants," "nearest," or "next of kin," of any person without anw*«- 
other words of qualification, and when the terms are 
used as words of purchase and not of limitation vest the 
property, if real, in those persons of such class as would 
be entitled to succeed to the property of such person 
according to the rules prescibed in article I of this 
chapter; if personal, then in those persons of such class 
as would be entitled to succeed according to the rules 
prescribed in article IV of this chapter. 

§130. Wordsreferringtodeath or survivorship, simply, JJSS*^' 
relate to the time of the testator's death, unless possession 
be postponed, when they will be referred to the time of 
possession. 

§ 131. When the testator directs the conversion of his Time of 

conversioB. 

real property into money, it shall be taken and deemed, 
together with its rents and produce, as personal property 
from the time of his death. 

'S 132. A devise or bequest to a class shall include peyiseor 

** * ^ bequest to a 

every person answering the description at the testator's o^*"*- 
death ; but when the possession is postponed to a future 
period it shall include also all persons coming within 
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Time of 
birth of 
ohild. 



Mistakes 
and omiS' 
slons. 



the description before the time to which possession is 
postponed. 

^ 133. A child begotten before, but not born till after, 
the testator's death, or any other period when a devise 
or bequest to a class vests in right or in possession, shall 
take, if answering the description of the class. 

§ 134. When, applying the will, it is found that 
there is an imperfect description, or that no person or 
property exactly answers the description, mistakes and 
omissions will be corrected if the error appear from the 
context of the will or from parol evidence ; but evidence 
of the declarations of the testator as to his intention 
shall not be received. 



When de 
vises and 



<^ 135. Devises and bequests, including devises and 
vMt"*"** bequests to a person on attaining majority, vest at the 
testator's death. 



WTien can- 
not be 
divested. 



Death of 
devisee or 
legatee. 



§ 136. A devise or bequest, when vested, cannot be 
divested unless upon the occurrence of the precise con- 
tingency prescribed by the testator for that purpose. 

§ 137. If the devisee or legatee die during the lifetime 
of the testator, the testamentary disposition fails, unless 
an intention appear to substitute some other in his place. 



Interests in ^^ 138. Tho death of a devisee or legatee, of a limited 

remainder ^ o ' 

Iffected. interest, before the testator's death, does not defeat the 
interests of persons in remainder, who survive the tes- 
tator. 



Conditional 
devises and 
egaclcB. 



§ 139. A conditional devise or legacy is one which 
depends upon the occurrence of some uncertain event, by 
which it is either to take effect or be defeated. If the 
condition is to precede the devise or legacy, nothing will 
vest until performance; unless the condition be impossi- 
ble, when it shall vest, unless the condition was the 
sole motive of the bequest, and the impossibility was 
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unknown to the testator, or the impossibility has arisen 
by an unavoidable event subsequent to the execution of 
the will. 

§ 140. If the condition precedent require the perform- ^^edln" 
ance of an act wrong of itself, the devise or bequest 
shall not take effect. If it require the performance of an 
act not wrong of itself, but illegal, the devise or bequest 
shall take effect and the condition be void. Conditions 
precedent shall be deemed performed, when the intention 
of the testator has been substantially, though not literally, 
complied with. 

§ 141. A subsequent condition is where an estate or ^bieqienl 
interest is so given as to vest immediately, subject only 
to be divested by some subsequent act or event. 

<^ 142. Conditions imposing restraints upon marriage, ?eBtrah.iS| 
except upon the marriage of widows, and of minors before vo*S!^*^** 
attaining majority, shall be void, and the devise or bequest 
shall take effect; but this section shall not affect limita- 
tions where the intent was, not to forbid marriage, but 
only to give the use until marriage. 

^ 143. Conditions restraining alienation, when repug- regJrai"?ng 
nant to the estate devised or bequeathed, are void. vofd.***°"* 

§ 144. Legacies given to more than one person vest IS^^l^i^n- 
in them as tenants in common. ^nl *" ''°™" 



mon. 



§ 145. Advancements or gifts shall not be taken as ^fXwhen 
ademptions of g^ieral legacies, unless such intention be »<i®°»p"o°«- 
expressed by the testator in writing. 



GENERAL PROVISIONS AS TO WILLS. 

§ 146. Whenever a will shall be made by a female all certain pro- 

, . *' vielons to 

the provisions of this Code, except section 103, shall be JJ^jy^^^eg. 
construed to apply in the same manner as if the word motife?.°^ 
"testatrix" were inserted in such provisions instead of 
the word " testator," where it occurs. 
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ProylBions 
as to revo- 
cations. 



Provisions § 147. The provisions of this Code in relation to the 

as to pro- •• 1. 

SSpiy^to'aii probate of wills hereafter to be had, and the jurisdiction 
^"^* of the surrogate and his proceedings thereon, shall apply 
as well to wills made previous as to those made subse- 
quent to the time when such provisions take effect. 

2 R. S., 68, § 68. 

§ ]48. The provisions of this article in relation to the 
revocation of wills, shall apply to all wills made by any 
testator who shall be living at the expiration of one year 
from the time this article takes effect. 

2 R. S., 68, § 69. 

§ 149. The provisions of this article shall not be con- 
strued to impair the validity of the execution of any 
will made before this article takes effect, or to affect the 
construction of any such will. 

2 R. S., 68, § 70. 

«« Will" In- <^ 150. The term "will," as used in this Code, includes 

dudes codl- 

oiiB' all codicils as well as wills. 

2 R. S., 68, § 71. 

§ 151. Except as otherwise provided, the validity and 
interpretation of wills shall be governed, when relating 
to real property within this state, by the laws of this 
state ; when relating to personal property, by the law 
of the testator's domicil. 



Execution 
and coD- 
struotlon of 
prior wills 
not affected. 



The law of 
what place 
applies. 



ARTICLE VI. 

GIFT IN VIEW OF DEATH. 

Section 152. What is effectual as a gift in view of death. 

153. Obligations. 

154. Bevocation. 

155. Gift not revoked bj will. 

156. When to be treated as legacy. 

What is § 152. Where a person being in contemplation, fear 

?iSwo*f ^^ P®**^' ^^ death, gives personal property to another, to 

death. bg ijig Qnly in case the giver die, and accompanies such 

gift with actual or symbolical delivery, requiring no 
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further act of the giver to transfer the legal title, such 
gift shall be valid and effectual if the giver die. Proof 
of such a gift is not necessary to be in writing, but it must 
be established by the evidence of two witnesses other 
than the claimant. 

§ 153. The obligations of the giver may not be the obligations. 
subject of such gift. 

<^ 154. Such a gift shall not take effect, if the giver evocation. 
recover or escape from the peril, or revoke the gift. 

§ 155. Such gift shall not be affected by a previous Notre- 

. vokedby 

will ; nor by a subsequent will unless the intention to win. 
revoke the same be declared thereby in express terms. 

§ 156. Such a gift, so far as relates only to the creditors when 
of the giver, shall be treated as a legacy. legacy. 

Note. — This article is new. 



CHAPTER II. 

THE SETTLEMENT OP THE ESTATES OF DECEASED PERSONS. 

Aeticle I. Jurisdiction of surrogates. 

II. Probate. 

III. Allegations. 

IV. Letters testamentary. 

V. Letters of administration with th.e will annexed. 
VI. Letters of administration. 
VII. Letters of collection. 
VIII. General provisions as to letters. 
IX. Assets and inventories. 

X. Payment of debts and legacies, and distribution of surplus. 
XI. Accounting. 

XII. Powers and duties of executors and administrators. 
XIII. Sale of real property for payment of debts. 



ARTICLE I. 

JURISDICTION OP SURROGATES OVER ESTATES OF DECEASED 

PERSONS. 

Section 157. What surrogate has jurisdiction of the estate. 

158. Surrogate first acquiring jurisdiction to have exclusive 
jurisdiction. 

6* 
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wiiat BUT. § 1 67. The surrogate of each county has sole and exclu- 
inhfeetofe ®^v® jurisdiction within his county to take the proof of 
olaSed*" wills and to grant letters testamentary, letters of admin- 
poreon. igtration with the will annexed and in cases of intestacy, 
in the following cases : 

1. Where the decedent at, or immediately previous to, 
his death, was an inhabitant of the county of such surro- 
gate, in whatever place such death may have happened ; 

2. Where the decadent, not being an inhabitant of this 
state, died in the county of such surrogate, leaving assets 
in the state or assets of such decedent thereafter come into 
the state ; 

3. Where the decedent, not being an inhabitant of this 
state, died out of the state, leaving assets in the county 
of such surrogate, or assets of such decedent thereafter 
come into the County of such surrogate ; 

4. Where no surrogate has gained jurisdiction under 
either of the preceding clauses, and any real property, 
belonging to such decedent at the time of his death, is 
situated in the county of such surrogate. 

In the cases provided under subdivisions 3 and 4, the 
surrogate who shall first exercise jurisdiction, shall thereby 
acquire sole and exclusive jurisdiction over the decedent's 
< estate. 

Laws of 1837, 460, § 1 ; same stat., 2 R. S., 4th ed., 418. 

flreVa^^uir- § ^5^* Where a surrogate has acquired jurisdiction, he 
t"on tohave' shall havc exclusive jurisdiction over the executors and 
tiriBdictior. administrators, and the power of granting letters testa- 
mentary, and of administration with the will annexed, 
and of administration, together with all other powers 
granted to surrogates in relation to the estates of deceased 
persons, by the provisions of this Code. 

2 R. S., 223, § 12. 

ARTICLE II. 

PROBATE. 

Section 159. Who maj apply for probate. 

160. What to be shown on application. 

161. Citation to attend probate. 

162. Proof of service ; further citation. 

163. Witnesses, how examined. 
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Sectioit 164. What witnesses. 

165. When all the witnesses to be examined. 

166. Certain witnesses indispensable. 

167. Proof of handwriting. 

168. Proof of lost or destroyed will. 

169. Proof by exemplified copy of foreign record. 

170. Proof by commission. 

171. Will to be recorded. 

172. Surrogate to enter in his minutes his decision. 

173. Probate, how far conclusive. 

174. Proved will may be read in evidence. 

175. Records of former court of probate. 

176. Records of wills proved in chancery' or supreme court. 

177. Recording exemp^fied copies in different counties. 

178. Wills, when and to whom to be returned. 

§ 159. Any executor, devisee or legatee named in any ^*^f ^7 
will, or any other person interested in the estate, may p""®^*^®- 
at any time after the death of the testator, apply to the 
surrogate having jurisdiction, to have the will proved, 
whether the same be in writing, in his possession or not, 
or be lost or destroyed, or beyond the jurisdiction of the 
state, or a nuncupative will. 

From Laws of 1837, ch. 460, § 4 ; same statute in 2 R. 
S. 4th ed., 248, *§ 47. 

^ 160. On application to the surrogate, he shall ascer- ^wn*on^* 

. . application 

tarn, 

1. The names and residence of all parties who would 
be entitled to succeed to property of the decedent, under 
the provisions of this Code, or that upon diligent inquiry 
the same cannot be ascertained ; 

2. Which of the parties in interest are minors, and 
the names and residence of their general guardians. If 
there is no general guardian within this state the surro- 
gate shall, by order, appoint a special guardian for such 
minor, to act in the proceeding, whose written consent 
to serve shall be filed with the surrogate. The testa- 
mentary guardian named in the will to be proved, shall 
not for this purpose be deemed a general guardian, and 
shall not be appointed special guardian. 

Laws of 1837, ch. 460, §§ 5, 6; same Stat., 2 R. S., 4th 
ed., 248, »§§ 48, 49. 
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CI t Alton to 
probate. 



^ 161. The surrogate shall thereupon issue a citation, 
requiring the parties in interest at a time and place 
therein mentioned to appear and attend the probate. 
The citation shall state who has applied for the probate, 
and whether the will relates exclusively to either real or 
personal property, or to both. It shall be directed to the 
parties in interest by name, stating their residence, or if 
any of them are minors, to their guardians, by name, 
stating their residence. And if the name or residence of 
any party in interest or guardian cannot be ascertained, 
such fact shall be stated in the citation. If it is not 
shown to the surrogate by affidavit of the applicant, or 
other written proof, that the decedent left surviving him, 
heirs, husband, widow or next of kin, the citation shall 
be directed to the attorney-general. 

Laws of 1837, ch. 460, § 7 ; same Stat, 2 R. S., 4th ed., 
248, «§ 50. The latter proFision is adopted from 
2 R. S., 76, § 37. 



Proof of 
Bervioe. 



Further 
citatloo* 



§ ]62. Before proceeding to take the proof of any 
will, the surrogate shall require satisfactory evidence, by 
affidavit, of the due service of the citation. If the same 
has not been duly served on all the parties in interest, the 
Surrogate may adjourn the proceedings and issue a further 
citation for the purpose of bringing in such parties. 

Laws of 1837, ch. 460, § 9 ; same Stat., 2 R. S., 4th ed. 
249, *% 53. 



Witnesses, 

how 

examined. 



What 
wltnesieB. 



§ 163. Upon proof made of the due service of the 
citation, the surrogate shall cause the witnesses to be 
examined before him, and take the proofs and examina- 
tions in writing, which shall be subscribed by the wit- 
nesses and certified by the surrogate. 

Laws of 1837, ch. 460, § 10, first clause; same Stat., 
m2R. S.,4thed.,249, §64. 

§ 164. Two at least of the witnesses to the will, if so 
many are living in this state and of sound mind and com- 
petent to testify, and are not disabled from sickness, age 
or infirmity from attending, must be produced and ex- 
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amined ; and the death, absence, incompetence, insanity, 
sickness or other infirmity of any of them, must be satis- 
factorily shown to the surrogate. 

Laws of 1837, ch. 460, § 10, latter clanses;. same Stat., 
2 R. S., 249, *§ 64. 



§ 165. If any party in interest shall so request, then ^e wi*" 
all the witnesses to such will, or any other witness eSmfned!^ 
whose testimony the surrogate is satisfied is material, if 
living in this state, and of sound mind and competent to 
testify, and not disabled from age, sickness or infirmity 
from attending, shall be produced and examined ; and the 
death, absence, incompetence, insanity, sickness or other 
infirmity of any of them, shall be satisfactorily shown to 
the surrogate before taking such proof without them. 
But it shall be the duty of the surrogate to examine an 
aged, sick or infirm witness, or cause the examination 
to be made by another surrogate, as directed by the 
provisions of this Code, relating to proceedings in surro- 
gates' courts. 

From Laws of 1837, ch. 460, § 11 ; same Stat., 2 R. S., 
4th ed , 249, ^§ 55, as amended bj Laws of 1841, ch. 
129, § 1 ; same Stat., 2 R. S., 4th ed., 250, *§ 61. 

§ 166. No will shall be deemed proved, until the wit- Sj'^'jjj.j^ 
nesses to the same, residing within this state at the time of ble!*^*""^ 
such proof, of sound mind and competent to testify, shall 
have been examined ; and in all cases the oath of the 
person who received the will from the testator, if he can 
be produced, together with the oath of the person pre- 
senting the same for probate, stating the circumstances 
of the execution, the delivery and the possession thereof 
may be required. The surrogate may also examine the 
parties propounding the will, and the parties in interest 
and any other person, as to the existence or destruction 
of any other testamentary paper ; and before recording 
any will, or admitting the same to probate, the surro- 
gate shall inquire particularly into the facts and circum- 
stances and be satisfied of its genuineness and validity. 

Laws of 1837, ch. 460, § 17, § 10, last clause ; same 
Stat., 2 R. S., 4th ed., *§ 64, § 54. 
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Proof of <^ 1C7. When any one or more of the subscribing wit- 
^°8' nesses to such will are dead, or reside out of the state, 

or are insane or incompetent to testify, then such proof 
shall be taken of the handwriting of the testator, and 
of the witness or witnesses so dead, absent, incompetent 
or insane, and of such other circumstances, as would be 
sufficient to prove such will on the trial of a civil action. 

2 R. S., 58, § 13. 

Proof of ^ § 168. Whenever any will is lost or destroyed by acci- 
troyed will, jgj^^ q,. design, the surrogate shall have power to take 
proof of the execution and validity thereof and to estab- 
lish the same; but the same shall not be admitted to 
probate unless proved to have been in existence at the 
death of the testator, or to have been accidentally or 
fraudulently destroyed in his lifetime, nor unless its pro- 
visions shall be clearly and distinctly proved by at least 
two credible witnesses, a correct copy or draft being 
deemed equivalent to one witness. 

e^%ed ^ ^^^' Whenever the will of a person residing out of 
^?I\gn ^his state shall have been duly admitted to probate in 
record. ^j^^ state Or couutry where he was domiciled, the same 
shall be admitted to probate as a will of personal property, 
upon the production of a duly exemplified or authenti- 
cated copy of such will and probate, under the seal of 
the court in which the same was proved, and as a will 
of real property whenever the proofs show that the same 
was executed in conformity to the laws of this state. 

Proof by § 170. A will whether in writing, and in possession of 
"^®^- the applicant for probate, or lost, or destroyed, or without 

the state, or a will the witnesses whereto reside without 
the state, or a nuncupative will, may be proved upon 
commission to be issued by the surrogate having juris- 
diction. The commissioner shall take the proofs and 
examinations in writing, which shall be subscribed by 
the witnesses and certified by the commissioner. 

Modified from 2 R. S., 67, § 63. 
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§ 171. If it appear to the surrogate, from the proofs ^J,"''^^®^ 
duly taken in any of the modes hereinbefore prescribed, '■e^ordod. 
th^t the will was duly executed, and that the same is 
valid as the last will and testament of the testator, the 
will shall be admitted to probate, and together with the 
proofs and examinations so taken shall be recorded in a 
book to be provided by the surrogate, as a wi 1 of real 
or personal property, or both; and the record thereof 
shall be certified by him. If the will be denied probate, 
the proofs and examinations shall be entered in the surro- 
gate's minutes. 

From 2 R. S., 68, § 14, as amtnded, Laws of 1837, ch. 
460, § 17; same stat. in 2 R. S., 4th ed., 251, § 65. 

§ 172. The surrogate shall enter in his minutes the surrogate 

\ , ' . to enter in 

decision which he may make concerning the sufficiency Jjjj Jj^j^^®" 
of the proof, or validity of any will which may be *'°°- 
offered for probate ; and in case Ijp shall decide against 
the sufficiency of the pre of, or the validity of any such 
will, he shall, without fee or charge, state the ground 
upon which the decision is made, if required by either 
party. 

Laws of 1837, ch. 460, § 22 ; same stat., 2 R. S., 4th 
ed., 251, § 67. 

§ 173. Such record and probate, whether the will is a Probate, 

*■ ^ how far 

will of real or personal property, or both, is conclusive conclusive. 
evidence of the validity of the will, until it be reversed 
on appeal, or revoked by the surrogate, or the will be 
declared void by a competent tribunal. 

2 R. S., 61, § 29 ; extended to include wills of real 
propertj. 

^ 174. Every will, so proved, shall have a certificate of proved win 
such proof, indorsed upon the original will or upon the in*evide*noe. 
exemplified copy or other proof of its contents, which 
is admitted to probate, signed by the surrogate, and 
attested by his seal of office, and may be read in evi- 
dence without further proof thereof. The record of 
such will, so made, and the exemplification of such will 
by the surrogate, in whose custody the same may be, • 



or 
conrt. 
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shall be received in evidence, and shall be as effectual 
in all cases as the original will would be, if produced 
and proved. 

2 R. S.. 58, g 15 ; as amended, Laws of 1837, ch. 460, 
g 182 ; same stat., 2 R. 8., 4ili ed., 251, g 65. 

f^l^""^ § ^'^^' Tlie exemplification of the record of any last 
probate. will and testament, proved before the judge of the former 
court of probates, and recorded in his office, before the 
first day of January, one thousand seven hundred and 
eighty-five, certified under the seal of the officer in whose 
custody such record may be, shall be received in evidence 
in all cases, after it shall have been made to appear that 
diligent and fruitless search has been made for the original 
^ will. 

2 R. S., 58, g 20. 

wSsp^roved §, ^'^^' Evcry will or copy proved by commission issued 
*° supreme out of the latc court of chancery, or out of the supreme 
court before the time at which this Code takes eflect, 
shall have a certificate of such proof indorsed thereon, 
signed by the clerk, and attested by the seal of the court, 
and may then be read in evidence without further proof 
thereof ; and every record so made, or an exemplification 
thereof, shall be received in evidence, and shall be as 
eflectual in all cases as the original will would be, if pro- 
duced and proved, and may in like manner be repelled 
by contrary proof. 

From 2 R. S., 67, § 6Q. 

Recording ^ 177. The clvrks of the supreme court, and the surro- 

ezemplined ^ r ' 

d?§erent g^tcs of the scvcral countics, may make exemplified copies 
counties. ^^ ^^^ ^j|j^ provcd in their respective courts, together 

with all the notices, citations and proofs relating to the 
same, and such exemplified copies may be recorded in 
the book kept for recording wills, by the surrogate of 
any county in which any lands of the testator shall be 
situated. 

Laws of 1837, oh. 460, § 68. 

wmfswhen <^ 178. All wills, whenever proved according to law, 
Mturned.^. except such as are required to be deposited, shall, after 
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being recorded, be returned upon demand to the person 
who delivered the same, or in case of his death, insanity 
or removal from the state, to any devisee named in such 
will, or to the heirs or assigns of such devisee ; or if the 
same relate to personal estate only, to any acting executor 
of such will, or administrator with the will annexed, or 
to a legatee named therein. 

2 B. S., 66, § 54. 

ARTICLE III. 

ALLEGATIONS. 

Sectioit 179. Contesting on allegations after probate. 

180. Issuing citation. 

181. Proceedings on the retam. 

182. Executor, &c., to suspend his proceedings. 

183. Determination of the proceedings. 

184. Notice of revocation. 

185. Executor, &c., to account. 

§ 179. Notwithstanding a will may have been admitted ^<*2fe*^*»« 
to probate, any party in interest may, at any time with- proito!®' 
in one year after probate, file in the office of the sur- 
rogate who admitted the will to probate, his allegations 
in writing, against the competency of the proof. 

2 R. S., 61, §§ 80, 31. 

§ 180. The surrogate shall then issue a citation to the Jf'JJ^J, 
executor or the administrator with the will annexed, and 
to all the devisees and legatees named in the will, resid- 
ing in this state, or their guardians, if any of them be 
minors, or their representatives, if any of them be dead, 
requiring them to appear at his office, to sustain the pro- 
bate of such will. 

2R. 8., 61,§32. 

^ 181. At the time appointed, the surrogate shall pro- Proceed- 
ceed as in the case of an original probate, to hear the wtum. 
proofs, after due proof is made of the service of the 
citation. If any legatees or devisees named in the will 
contested be minors, and have no general guardian 

7 
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Executor, 

&0., to BUS- 

pend his 
proceed- 
ings. 



within the state, he must appoint guardians to take care 
of their interests in the controversy, as provided in section 
160 of this Code. 

All the provisions in relation to the examination of 
witnesses within or without the state, in proceedings for 
an original probate, shall apply to proofs on allegations. 

2 E. S., 62, § 34. 

<^ 182. After the service of the citation, the executor 
or administrator with the will annexed, must suspend all 
proceedings in relation to the estate of the testator, 
except the preservation of the property, the collection 
and recovery of moneys, the payment of debts, and 
such other acts as may be directed by the surrogate, 
until a decision be had in the proceeding. 

2 R. S., 62, § 33. 



Deterroina 
tion of the 



'^ 183. If, upon hearing the proofs, the surrogate 
proceeding, jgcidcs that such wlll is not sufficiently proved to have 
been the last will and testament of the testator, he shall 
revoke the probate thereof; if otherwise, he shall con- 
firm such probate. Upon any such hearing before the 
surrogate, the depositions of witnesses taken on the pro- 
bate, and who may be dead, insane, or incompetent may 
be received in evidence. 

2 R. S., 62, §§ 35, 36. 



Notice of 
revocation. 



Executori 
&c., to 
acconut. 



<^ 184. If the surrogate revoke the probate, he must 
record and certify the revocation in the same manner as 
a probate; and cause notice to be served immediately 
upon the executors, or administrators with the will 
annexed, and to be published for three weeks in a news- 
paper printed in the county, if there be one. 

2 R. S., 62, § 37. 

'^ 185. The powers of the executors, or administrators 
with the will annexed, cease, upon being served with 
such notice ; and they must account to the legal repre- 
sentatives of the decedent for all property received by 
them. But they shall not- be liable for any act done by 
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them ia good faith, previous to the service upon them of 
the citation, nor for any act mentioned in section 182 
done in good faith, previous to the service of the notice 
of revocation. 

2 R. S., 62, § 38. 



ARTICLE IV. 

LETTERS TESTAMENTARY. 

Section 186. Sarrogate maj grant letters. 

187. EzecQtor according to the tenor. 

188. Power to appoint is invalid. 

189. Who is disqualified to serve as executor. 

190. Surrogate to inquire into objections, and in certain cases 

to require bond. 

191. Married women. 

192. Renunciation, revocation thereof. 

193. Order to show cause why executor should not be deemed 

to have renounced. 

194. Executor not to act till qualified. 

195. Executor of an executor. 

^ 186. The surrogate v«rho has admitted a will to pro- surrogau 

' o * may grant 

bate may, at any time after the will is proved, grant i«''«"- 
letters testamentary thereon to the executors named 
therein, who are competent by law to serve, and who 
appear and qualify, unless some party interested in the 
estate makes affidavit stating that he is advised and be- 
lieves that there are just and substantial objections to 
granting such letters to one or more of the executors, 
and that he intends to file such objections ; whereupon 
the surrogate shall, upon the filing of the affidavit, stay 
the granting of letters testamentary at least thirty days, 
unless the matter be sooner disposed of. 

2 R. S., 69, § 1; and Laws of 1837, 460, § 22. 

§ 187. Where it appears, by the terms of the will, that Kxeontor 

aocordiog 

it was the intention of the testator to commit the ex- to the tenor, 
ecution thereof and the administration of his estate to 
any person as executor, such person, although not named 
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executor, shall be entitled to letters testamentary in 
like manner as if he had been named executor. 



Power to 
appoint is 
invalid. 



§ 188. An authority to an executor to ajgpoint an ex- 
ecutor is invalid. 



Note. — The two preceding sections are new. 

^me/to ^ 189. The surrogate shall not issue letters testamen- 
ecntor. tary to any person who, at the time of applying to 
qualify, is : 

1. Under the age of twenty-one years ; 

2. An alien, being or about to become, a non-resident 
of this state ; 

3. Who has been convicted of an infamous crime ; 

4. Who, upon proof, is adjudged by the surrogate in- 
competent to execute the duties of such trust, by reason 
of drunkenness, improvidence or want of understand- 
ing; 

5. Who fails to take the oath, or to file the consent 
prescribed by law, or give the bond which may be 
required by the surrogate, as hereinafter provided ; 

6. Who has renounced, and has not duly retracted his 
renunciation, as hereinafter provided. 

2 R. S., 69, § 3, as amended ; Laws of 1830, 230, § 17. 



Barrogate 
to inquire 
into objec- 
tions. 



And in cer- 
tain cases 
to require 
bond. 



<^ 190. If objections are made, by any person interested 
in the estate, against granting letters to one or more of 
the executors named in the will, the surrogate shall in- 
quire into the same ; and if they be found valid, letters 
shall not be issued to such person, except that if the 
only valid objection is that such person is, or is about to 
become, a non-resident of this state, or that his circum- 
stances would not, in the opinion of the surrogate, afford 
adequate security for the due administration of the estate, 
he shall grant letters testamentary to such person, upon 
his giving a bond, as required by section 216, within a 
reasonable time. The testator shall not have power 
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to dispense with the security which may be required by 
the surrogate under this section. 

Note— 2 R. S., 70, §§ 6, 7. The last proTision 
is new. 



^ 191. No married woman shall receive letters testa- Harried 

' women. 

mentary, unless her husband consent thereto ; and if an 
executrix marry, the surrogate shall revoke her letters on 
objection of any party interested, unless her husband 
consent to her acting. Such consent shall be by a writing 
to be filed with the surrogate; and on giving it they 
shall both be jointly responsible as executors. 

2R.S., 69, §4. 

^ 192. Any person appointed executor may renounce R^nancis. 
the office by a writing, to be signed by him and attested 
by one witness, and on the same being proved to the 
satisfaction of the surrogate it shall be filed and recorded. 
Such renunciation may be retracted by a writing ex- Reyocatioa 

tliereof* 

ecuted, proved, filed and recorded, in a similar manner, 
at any time before letters testamentary or of administra- 
tion with the will annexed have been issued, or after they 
have been issued, if there be no acting executor or admin- 
istrator, and the administration of the estate is not comple- 
ted; and thereupon letters testamentary maybe issued to 
such person. 

Note. — The first proTiaion of this section is from 
2 R. S., 70, § 8. The latter is new. 

'^^ 193. If any person appointed executor does not order to 
qualify or renounce within thirty days after the will is Sh^ex*""* 
admitted to probate, the surrogate shall, upon applica- BhSuWnot 
tion of any other executor, or any party interested, issue to have re- 
an order to such person to show cause why he should 
not be deemed to have renounced. If upon due service 
he does not qualify, within such time as is allowed by the 
surrogate, an order shall be entered decreeing that such 
person has renounced his appointment as executor. 
Such order may be revoked by the surrogate at any 
time before letters testamentary or of administration. 
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with the will annexed, have been issued, or after they 
have been issued, if there be no acting executor or ad- 
ministrator, and the administration of the estate is not 
completed ; and thereupon letters testamentary may be 
issued to such person. 

2 R. S., 70, §§ 9, 12. Exteuded to aUow a revocation 
after issae of letters. 

SfuoiJft ^ ^^^' ^^ person shall have any power or authority 
till qualified whatovcr, as an executor, until he shall qualify ; except 
that before letters of collection, letters testamentary, or 
letters of administration, with the will annexed, have 
been issued, he may pay funeral charges and take necessary 
measures for the preservation of the estate. 

From 2 R. S., 71, § 15. 

^''^''"*«L°/ ^ 195. No executor of an executor shall, as such, have 

an executor. j ' ' 

any power or authority over the estate of the first testator. 

2 R. S., 71, § 17 ; 448, § 11. 

ARTICLE V. 

LETTERS OF ADMINISTRATION WITH THE WILL ANNEXED. 

Section 196. When may be issued, and to whom. 

197. Foreign wiU. 

198. Married woman. 

199. Farther provisions. 

200. Powers of administrator, with the will annexed. 

When may ^ 195, If there are no executors appointed in the will, 

be issued, J '- *■ 

whom. or if, at any time, by reason of death, incompetency ad- 
judged by the surrogate, renunciation, actual or decreed, 
or revocation, there is no executor or administrator, with 
the will • annexed, qualified to act, the surrogate may 
issue letters of administration, with the will annexed, to 
the residuary legatees or some or one of them, if there 
be any ; if there be none that will accept, then to any 
principal or specific legatee, if there be any ; if there be 
none that will accept, then to the husband, widow, next of 
kin, or creditors, or their guardian, if they be minors, in 
the same manner, and under the lik^ regulations and re- 
strictions as letters of administration in case of intestacy. 

2 R. S., 71, § 14. 



OF THE STATE OF NEW YORK. 55 

§ 197. Letters of administration, with the will an- Foreign 

will. 

nexed, shall be granted to the attorney in fact of the 
executors or of the administrators, with the will annexed, 
of a foreign will, who shall have duly qualified, in pre- 
ference to any other person. 

Note. — This section is new, but conformable to 
the practice. 



§ 198. Where a married woman is entitled to letters Married 

worn AD. 

of administration with the will annexed, they may be 
granted to her husband and herself, or to her husband 
alone, with her consent ; but not to her alone. If an 
administratrix with the will annexed marry, the surrogate 
shall, on objection of any party interested, revoke her let- 
ters, unless the husband takes out supplementary letters. 

From 2 R. S., 75, § 32, as amended; Laws of 1830, ch. 
320, § 18 ; Ibid., 4th ed., 260, § 32. 

§ 199. The provisions contained in sections 208, 209, Further 

... •11 . . proYisioni. 

and 210, as to joining persons not entitled to renunciation, 
to citation of persons having prior right, to citation of 
the attorney-general, and to the action of the surrogate 
thereon, shall apply to applications for letters of admin- 
istration, with the will annexed. 

<5» 200. In all cases where letters of administration, powers of 
with the will annexed, are granted, the will of the de- tor with 

' ° ' will an- 

ceased shall be observed and performed by the adminis- ^®"^- 
trators, with the will annexed, both in respect to real 
and personal property and the administrators, with such 
will annexed, have all the rights and powers, and are 
subject to the same duties, in respect to such property, 
real and personal, as if they had been named executors 
in the will. 

Note.— 1 R. S., 72, § 22. This section is modi- 
fied so as to settle the question of power, with re- 
spect to real property. 
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ARTICLE VI. 

LETTERS OP ADMINISTBATION. 

Sbction 201. Who maj apply for. 

202. What to be shown on the application. 

203. Who ia entitled to letters. 

204. Preference between several entitled. 

205. Married woman. 

206. Foreign administrator or his attorney in (act. 

207. Disqualification. 

208. Joining persons not entitled. 

209. Renunciation of persons having prior right. 

210. Attomej-general to be cited, when. 

211. Administrator first appointed, in certain cases, to have 

sole power. 

Who may § 201. Auj of the persons mentioned in section 203, 
may, at any time after the death of an intestate, apply 
to the surrogate having jurisdiction for the issue of 
letters of administration. 

2 R. s., 74. 

rt?wn*Sn^ "^ ^^^' 0° application to the surrogate, he shall ascer- 
tion.*^^^^°*' tain to his satisfaction the fact of the death of the 
decedent, and his intestacy. He shall examine the appli- 
cant, on oath, touching the time, place and manner of 
the intestate's death, and whether or not he left a will. 
He may also examine any person, as to the existence or 
destruction of any testamentary paper. 

From 2 R. S., 74, § 26. 

Stiid to ^5* ^^^' Letters of administration, in case of intestacy, 
letters. shoW bc granted to those who are entitled to succeed to 
the property of the decedent, and to creditors, if they or 
any of them are competent and will accept the same, or 
to the public administrator, or other persons, in the 
following order : 

1. To the husband or widow ; 

2. The children ; 

3^ The grandchildren ; 
4. The father ; 
6. The brothers ; 



i 
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6. The sisters ; 

7. The next of kin, who are entitled to succeed to the 
personal property ; in the order of their degree, where 
they are of different degrees ; 

8. The creditors, or other persons interested ; in the 
order of their application for letters ; 

9. Any other person or persons legally competent. 
But the public administrator shall have preference next 
after those mentioned in subdivision 8, over all other 
persons, and in the county of New York, the public ad- 
ministrator shall have preference next after those men- 
tioned in subdivision 7, over creditors and all other 
persons. But letters shall be granted to the attorney in 
fact of a person entitled to succeed, in preference to a 
public administrator. 

If any of the persons entitled to letters are minors, 
letters shall be granted to their guardians. 

2 R. S., 74, § 27. 

§ 204. When there are several persons equally entitled Preference 

* I X .^ between 

to administration, the surrogate may, in his discretion, JJ^J^tuTed! 
grant letters to one or more of such persons, except that 
relatives of the whole blood shall be preferred to those 
of the half blood, and males and unmarried women shall 
be preferred to married women. 

Moamed from 2 B. S., 74, § 28. 



^ 205. Where a married woman is entitled to lett^s Married 

"woman. 

of administration, they may be granted to her husband 
and herself, or to her husband alone with her consent ; 
but not to her alone. If an administratrix marry, the sur- 
rogate shall, on objection of any party interested, revoke 
her letters, unless the husband takes out supplementary 
letters. 

2 R. S., 75, § 32, as amended bj Laws of 1830, ch. 
320, § 18; Ibid., 4th ed., 260, § 32. 

"S 200. If the intestate was not an inhabitant of this Foreign 

^ admlnlstra- 

state, and if no application for letters of administration Jjforn^y'n 

be made by a relative entitled thereto, and legally ^*®** 

8 
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competent, and it appears that letters of administration 
have been granted, by competent authority, in the state or 
country where the intestate was an inhabitant, then the 
person so appointed or his attorney in fact, on producing 
such letters, shall be entitled to letters of administration 
in preference to all other persons. 

From 2 R. S., 75, § 31. 

Su2S*^^*' '^ 207. The surrogate shall not issue letters of adminis- 
tration to any person who, at the time of appearing to 
qualify, is : 

1. Under the age of twenty-one years ; 

2. An alien, who is, or is about to become, a non- 
resident of this state ; 

3. Who has been convicted of an infamous crime ; 

4. Who, upon proof, is adjudged by the surrogate in- 
competent to execute the duties of such trust, by reason 

. of drunkenness, improvidence or want of understanding ; 

5. Who fails to take the oath, or file the consent, or 
give the bond prescribed by law, or required by the surro- 
gate, as hereinafter provided. 

From 2 R. S., 75, § 32, as amended by Laws of 1830, 
ch. 320, § 13 ; Ibid., 4th ed., 260, § 82. 

Joining § 208. With the consent of the persons who are enti- 

peraona not ^ * 

entitled. ^jed, letters of administration may be granted to one or 
more competent persons who are not entitled, jointly 
with those who are entitled. Such consent shall be in 
writing, and be filed in the office of the surrogate. 

2 R. S., 76, § 34. 

uoSof^^^^- ■- ^ ^^^' When any person shall apply for administra- 
p^?or rfght.^ tion, and there shall be any other person having prior 
right to such administration, a written renunciation of the 
persons having such prior right shall be proved and filed 
with the surrogate, or an order shall be issued to all 
persons having such prior right to show cause why 
administration should not be granted to such applicant. 

2 R. S., 76, § 35. 
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§ 210. An order to show cause, as aforesaid, shall be f^^^J; 
issued to the attorney-general, unless it shall be shown l^henf^' 
to the surrogate, by the affidavit of the applicant, or 
other written proof, that the intestate left persons enti- 
tled to his property, specifying their names and residence, 
as far as the same can be ascertained. 

2 E. S., 76, § 37. 

'^ 211. The persons appointed administrators, by the ^towlTrst 
surrogate who shall have first granted letters of adminis- Tn^rtldn 
tration in the cases provided by subdivisions 3 and 4 of have loie 

* "^ power. 

section 157, shall, until a revocation of their letters, 
have sole and exclusive authority as such, and shall be 
entitled to demand and recover from every person subse- 
quently appointed administrator of the same estate the 
assets of the deceased in his hands. But all acts, in 
good faith, of such subsequent administrator, done before 
notice of such previous letters, shall be valid; and all 
actions brought by or against him may be continued by 
or against the first administrators. 

2 R. S., 74, § 25. 



ARTICLE VII. 

LETTERS OP COLLECTION. 

Section 212. When xnaj be issued. 

213. Powers of collector. 

214. Termination of his power, and his duty thereupon. 

§ 212. Whenever, for any reason, a delay is necessarily JS^JJJiJd!^ 
produced in the admission of a will to probate, or in 
granting letters testamentary, letters of administration, 
or letters of administration with the will annexed, the 
surrogate may issue, to some person or persons not dis- 
qualified to serve as administrator, letters of collection, 
authorizing the preservation and collection of the pro- 
perty of the decedent. 

Laws of 1837, ch. 460, § 23 ; same 6tat., 2 R. S., 4 ed., 
201, § 38. 



thereapon* 
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poir«r«of § 213. Every collector appointed under the preceding 
section has authority to collect the personal property of 
the decedent, take possession and receive the rents 
and profits of the real property, and preserve and secure 
the estate, at such reasonable expense as the surrogate 
may allow; and for these purposes he may maintain 
actions. He may be sued for debts due by the deceased. 
Under direction of the surrogate, he may sell the personal 
property of the decedent, for the preservation and benefit 
of the estate, after the same shall have been appraised ; 
and pay funeral expenses and debts and make such other 
payments as may be directed by the surrogate. 

Modified from Laws of 1837, ch. 460, § 24; same stat., 
2 R. S., 4 ed., 261, § 39. 

Termina-^ ^ 214. Whcu Icttcrs tcstamcntaiy, or letters of admin- 
E?8^duty°^ istration, or of administration with the willannexed, are 
granted, the powers of such collector shall cease; but 
any suit brought by him may be continued by his suc- 
cessor, the executor or administrator, or administrator 
with the will annexed, in his own name. Such collector 
shall, on demand, deliver to his successor, the executor 
or administratcrr, or administrator with the will annexed, 
all the property of the decedent under his control, and 
render an account, en oath, to the surrogate, of all his 
proceedings. Such delivery and account may be enforced 
by citation, order, and attachment. 

2 R. S., 77, § 40. 

AETICLE VIII. 

GENERAL PROVISIONS AS TO LETTERS TESTAMENTARY, OF 
ADMINISTRATION WITH WILL ANNEXED, OF ADMINIS- 
TRATION AND OF COLLECTION. 

Section 215. Oath. 

216. Bond. 

217. Deposit of securities. 

218. Requiring new bond or new sureties. 

219. Releasing sureties. 
22a* Revocation of letters for failure to comply. 
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Section 221. Revooation of letters on proof of will or of revocatioii of 

will. 

222. Hevocation of letters on ground of disqualification. 

223. Administration, &c., after a partial revocation. 

224. Acts done before revocation are valid. 

' 225. Supplementary letters maj be issued after removal of 
disability. 

226. Revocation on failure of appointment. 

227. Form of letters : letters to be evidence of authority. 

228. Meaning of term *' executors/' " administrator," &o. 

^215. Before letters testamentary, letters of admiriis- o»th. 
tration with the will annexed, letters of administration, 
or letters of collection, shall be issued to any person, he 
shall subscribe and take an oath or affirmation, before 
any officer authorized to administer oaths, that he will 
faithfully and honestly discharge the duties of his office, 
which oath shall be filed. 

2 R. S., 71, § 13 ; 72, § 41. 

<^ 216. Every executor from whom a bond is required ^°^^ 
under sections 190, or 222, of this Code, and every 
administrator, administrator with the will annexed, and 
collector, before letters shall be issued, shall execute a 
bond to the people of this state, with two or more suffi- 
cient sureties, to be approved by the surrogate, and to 
be jointly and severally bound. The penalty in such 
bond shall not be less than twice the value of the per- 
sonal property of the decedent; which value is to be 
ascertained by the surrogate, by the examination on oath 
of the applicant, and of any other person. In the case 
of an executor, an administrator with the will annexed, 
or a collector, the surrogate may also take into conside- 
ration the value of the real property or the rents in fixing 
the amount of the security. The bond shall be conditioned, 
that such executor, administrator with the will annexed, 
administrator, or collector, as the case may be, shall 
faithfully execute the trust reposed in him as such, and 
obey all lawful orders of the surrogate, touching the 
administration of the estate committed to him. 

From 2 R. S., 77, §§ 42, 43. 
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^ 217. If in any case, in which a bond or new sureties 
may be required, the value of the estate is so large that 
the surrogate deems it not practicable or reasonable to 
require security in the full amount, he may allow any 
securities belonging to the estate to be deposited in his 
office, or in some trust company duly authorized, and 
thereupon fix the amount of the bond, as for the value 
of the remainder of the estate not so deposited. 

Note. — This proTision is new. 

§ 218. If complaint is made to the surrogate that any 
surety in any bond, provided for in this chapter, is in- 
sufficient, or is, or is about to become, a non-resident of this 
state, or that the bond is inadequate in amount, the sur- 
rogate shall issue an order requiring the principal in the 
bond to show cause why he should not give a new bond 
or further sureties, as the case may be. On the return 
of the order, if the objections to the security are found 
valid, fhe surrogate may make an order requiring the 
party to give further sureties or a new bond, in a larger 
amount, within a reasonable time. 

Laws of 1837, ch. 460, § 25-27, 35 ; same stat., 2 B. S., 
4th ed., 263, 264. 

^ 219. If any surety on any bond, provided for in this 
chapter, applies to the surrogate to be released from 
responsibility on account of any future breach of the 
bond, the surrogate shall issue an order requiring the 
principal to show cause why he should not give new 
sureties. On the return of the order, if the principal 
gives new sureties, to the satisfaction of the surrogate, 
within such reasonable time as he may require, the sur- 
rogate may make an order releasing the applicant from 
liability on the bond for any subsequent act, default, or 
misconduct of the principal. 

Laws of 1837, ch. 460, §§ 29, 30; same stat., 2 B. S., 
4th ed., 26a, 264. 



Revocation ^ 220. If any person required to give new sureties or 
tS^oompfy. additional security, under the preceding two sections, fails 
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to do so, within the time requiredi the surrogate shall 
revoke the letters issued to such person, whose authority 
and rights, respecting the estate, shall thereupon cease. 
If any person to whom such order to show cause is 
issued fails to appear, in compliance therewith, the sur- 
rogate may, in his discretion, revoke the letters issued to 
such person, with the like effect. 

Laws of 1637, eh, 460, §§ 28, 32; same stat., 2 K. S., 
4th ed., 263, 264 ; Laws of 1846, ch. 288 ; same stot., 
2 R. S., 4th ed., 264, § 58 ; extended to embrace all 
cases as well as those of absent or non-resident ex- 
ecutors and administrators. 

^ 221. If, after letters of administration are issued, a Reyoeatfon 
will is subsequently proved and letters testamentary or proofofwiii 
of administration with the will annexed, are issued ; or tionof win. 
if, after letters testamentary or of administration, with 
the will annexed are issued, are vocation of the will, or 
a subsequent testamentary paper revoking the appoint- 
ment of the executors, is proved, and letters testamen- 
tary, letters of administration with the will annexed, or 
letters of administration, are issued, the surrogate shall 
thereupon revoke the letters first issued, by an order, in 
writing, to be served on the persons to whom such first 
letters were issued ; and, until service thereof, the acts 
of such persons, done in good faith, shall be valid. The 
persons to whom such subsequent letters are issued are 
entitled to the possession of the property remaining unad- 
ministered, and may continue, in their own name, any 
actions brought by or against the persons to whom the 
first letters issued. 

2 R. S., 78, § 46; extended to the case of a revocation 
of a will. 

^ 222. If, after letters testamentary, letters of admin- Revocation 
istration with the will annexed, letters of administration, gronnd?f*° 
or letters of collection, have been issued, it appears to uou. 
the surrogate, or if complaint is made to him that any 
person to whom they were issued is incompetent to 
have such letters, according to the provisions of this 
chapter, or that such person has been guilty of miscon- 
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duct, disqualifying him, in the judgment of the surrogate, 
for the due execution of bis office, or has refused to obey 
any lawful order of the surrogate, or that the issue of such 
letters was obtained by false representations, made by such 
person, the surrogate shall issue an order requiring him to 
show cause why the letters should not be revoked. On 
the return of such order, if the objections be found valid, 
the letters issued to such person shall be revoked and 
superseded, and his authority shall thereupon cease; 
except that, in the case of an executor, if the only valid 
objections are that he is or is about to become a non- 
resident of this state, or that his circumstances would 
not, in the opinion of the surrogate, afford adequate 
security to the parties interested for the due administra- 
tion of the estate, the surrogate may allow the letters to 
stand unrevoked, upon such executor giving, within a 
reasonable time, a bond, as provided in section 216. A 
testator has no power to dispense with the security 
which may be required by the surrogate under this 
section. 

Modified from 2 R. S., 72, §§ 18-20 ; Laws of 1837, ch. 
460, § 34; same stat., 2 R. S., 4th ed., 264, § 56. 

Adminia- § ^23. In casc any one of several to whom letters are 
a^r^a pari' granted dies or becomes incapable of executing the trust 
tioB. reposed in him, or in case the letters be revoked or an- 

nulled, with respect to any one of several to whom they 
were issued, the remaining executors, administrators with 
the will annexed, administrators,, or collectors, shall pro- 
ceed and complete the administration of the estate or 
the collection ; and may continue any action brought by 
or against them all. 

2 R. S , 78, § 44; Laws of 1837, ch. 460, § 33 ; same 
Stat., 2 R. S., 4th ed., 264, § 55. 

A«u before <S 224. All salcs of propcrtv made in eood faith, and 

revocation r ir J o ' 

are valid, all lawful acts douc either by administrators before notice 
of a will or by executors or administrators with the will 
annexed, before notice of a subsequent will, or a revoca- 
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tion, or by executors, administrators with the will an- 
nexed, administrators, or collectors, before they become 
incapable or their letters are revoked, shall remain valid, 
and not be impeached on any will or revocation appear- 
ing, or by the revocation of the authority of such execu- 
tors, administrators or collectors. 

2 R. S., 79, § 47. 

§ 225. Where one is appointed executor, upon condi- suppie- 
tion, and the appointment takes effect after letters testa- letterBmay 

*, . , be issued 

mentary, or of administration with the will annexed, afterremo- 

•' ^ ' val of dl»- 

have been issued ; or where the disability of a person, under a^^J^y* 
age or being an alien or a non-resident or a married 
woman, who would have been entitled, but for such dis- 
ability, to letters testamentary, letters of administration 
with the will annexed or letters of administration, is re- 
moved before the administration of the estate is com pleted, 
such person shall be entitled, on application, to supple- 
mentary letters testamentary, or of administration, or of 
administration with the will annexed, as the case may be 
to be issued in the same manner as original letters, and shall 
thereupon be authorized to act, in the administration of 
the estate, as if he had been named in the original letters, 
wuth the persons who have previously qualified. 

2 R. S., 70, § 5; extended to cases of administrators 
and administrators with the will annexed. 

'^ 226. Where, by the terms of the will, a person ap- ^n%°°,u*Jg^ 
pointed executor ceases to be suph on condition, the meSr^^'" 
surrogate may revoke the letters testamentary. 

§ 227. All letters shall be issued in the name of the Form of 

letters. 

people of this state, and tested in the name of the surro- 
gate or other officer issuing the same, and signed by 
him and sealed. 
All such lebters so issued by an officer having iuris- Letters to 

•^ *^ »' be evidence 

diction, and certified copies thereof, shall be conclusive ofauthonty 
evidence of the authority of the persons to whom they 
are granted, until reversed on appeal or revoked by the 
surrogate, or declared void by some competent tribunal. 

2 R. S., 80, §§ 55, 56, 58. 
9 
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Meaning of ^ 228. Exccpt wberc the contrary appears, the terra 
ecutor" «* administrator," wherever used in this Code, includes 
trator,"fcc. «« administratrix,*' and "administrator with the will an- 
nexed," and "administratrix with the will annexed;" the 
term "executor" includes "executrix;" and the term 
"administrator with the will annexed" includes "ad- 
ministratrix with the will annexed." 



ARTICLE IX. 

ASSETS AND INVENTORIES. 

Sectioit 229. Appointment of appraisers. 

230. The appraisement. 

231. Notice of the appraisement. 

232. Appraiser's oath. 

233. What are assets. 

234. Certain personal and other property not assets but re- 

tained by family. 

235. Rights of action for cansing death. 

236. Fixtures. 

237. Right to a conveyance under a Judicial sale. 

238. Estates of married women. 

239. The inventory. 

240. Securities and moneys ; Debts doe from the executor or 

administrator. 

241. Bequest of a debt is only a specific legacy. 

242. Inventory to be returned. 
248. Oath to inventorv. 

244. CompelliDg return. 

245. Discharge from imprisonment. 

246. One of several executors, &c., may return inventory. 

247. New assets. 

Appoint- ^ 229. Upon the application of any executor, adminis- 
prauers. trator or collector, the surrogate shall, by writing, appoint 
two disinterested appraisers, as often as occasion may 
require, to estimate and appraise the property of the 
decedent ; and they shall receive a reasonable compensa- 
tion, to be allowed by the surrogate. 

2 R. S., 82, § 1. 

Theap. ^ 230. The executor, or collector, or administrator, 

praiseineni. 

shall, within the time hereinafter specified, or sooner 
f required by the surrogate, make, with the aid of the 
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appraisers, a trae and perfect inventory of all the personal 
property of the decedent; and, when the same is in dif- 
ferent and distant places, other appraisers may be ap- 
pointed, if necessary. 

2 R. S., 82, § 2. 



§ 231. A notice of each such appraisement, specifying ^^^If*®' 
the time and place thereof, shall be served, five days ?»•»'"«»•»*• 
previous thereto, on the legatees, husband or widow, and 
next of kin, residing in the county of the surrogate; and 
it shall also be posted in three of the most public places 
of the city or town where the decedent resided ; or if he 
resided without the state, then where the property is 
situated. 

Note.— 2 R. S., 82, § 3. Modified by reqairing 
the notice to be served on the parties within the 
surrogate's county, instead of on those in the 
county where the properly is. 

§ 232. Before acting, the appraisers shall subscribe and ^th.'**'*'** 
take, before any officer authorized to administer oaths, 
an oath or affirmation, which shall be inserted in the 
inventory, that they will truly, honestly, and impartially 
appraise the personal property, which shall be exhibited 
to them, according to the best of their knowledge and 
ability. 

2 R. S., 82, § 4. 

§ 233. The following property is to be deemed personal what art 
assets, and to be applied and distributed as part of the 
personal property of the decedent, by the executors or 
administrators, and must be included in the inventory : 

1. Leases for years ; lands held by the decedent from 
year to year; and estates held by him for the life of 
another person ; 

2. The interest which may remain in the decedent at 
the time of his death, in a term for years, after the ex- 
piration of any estate for years therein, granted by him 
or any other person ; 

3. The interest in lands devised to an executor for a 
term of years, for the payment of debts ; 
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4. Things annexed to the freehold, or to any building, 
for the purpose of trade or manufacture, and not fixed 
into the wall of a house, 6o as to be essential to its sup- 
port; 

5. The crops growing on the land of the deceased, at 
the time of his death ; 

6. Every kind of produce raised annually by labor and 
cultivation, excepting grass growing and fruit not 
gathered ; 

7. Rent due to the decedent, which had accrued at 
the time of his death ; 

8. Debts secured by mortgages, bonds, notes or bills; 
emblements, accounts, money, and bank bills, or other 
circulating medium, things in action, insurances upon 
life, where the policy is payable to the executors or 
administrators of the decedent; stock in any company, 
whether incorporated or not, and pews in churches; 

9. Goods, wares, merchandise, utensils, furniture, cat- 
tle, and provisions; 

10. Every other species of personal property and effects, 
except that the succession to any property which, by 
common law, would descend to the heir shall not be 
affected by this subdivision. 

2 R. S., 82, §§ 4, 8. 



Certain 
personal 
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"§ 234. Where the decedent left a husband, widow, or 
child, the following property shall belong to such widow, 
or husband, and child or children, and are not to be 
deemed assets ; but must be included and stated in the 
iaventory, without being appraised : 

1. Any estate or interest, mentioned in the preceding 
section, to the value of one thousand dollars, in a lot 
and buildings thereon, occupied as a residence by the 
decedent, and which, by law, is exempt, as a homestead, 
from sale on execution; 

2. All sewing machines, spinning wheels, weaving 
looms, and stoves, used by the family ; 

3. The family bible; one pew, family pictures, and 
school books used by the family; and books, not exceed- 



OF THE STATE OF NEW YORK. 69 

ing in value one hundred dollars, used as part of the 
family library ; 

4. Sheep, to the number often, with their fleeces, and 
the yarn and cloth manufactured from the same; two 
cows, four swine ; 

5. All wearing apparel and clothing, and the wife's 
ornaments, proper for her station ; all necessary beds, 
bedsteads and bedding; necessary cooking utensils; three 
tables, twelve chairs ; knives and forks; plates, teacups 
and saucers; one sugar-dish, one milkpot, one teapot, one 
coffeepot, and twelve spoons ; 

6. All family stores, or provisions, or supplies, for ordi- 
nary domestic use ; 

7. Household furniture, or other personal property, or 
money, to the value or amount of two hundred and fifty 
dollars. 

All such property shall remain in the possession of the 
husband or widow, if there be one, during the time such 
husband or widow and child or children, or two or more 
survivors of them, reside together. When any one ceases 
so to reside, he shall be entitled to demand and receive an 
equal share, or the value thereof, in such property, except 
that a widow shall be allowed to retain, as her own, her 
wearing apparel and her ornaments. 

Modified from 2 R. S., 83, §g 9, 10 ; Laws of 1850, 499 ; 
Laws of 1859, 343. 

<§ 235. Rights of action given by law to the executor Righti of 
or administrator, for any wrongful act, neglect or defauh, causing 
which caused the death of the decedent, shall not be 
deemed assets; but, when recovery is had, distribution 
shall be made as provided in article IV of chapter I of 
this title. In case of such action, the surrogate may, in 
his discretion, require the executor or administrator to 
give a bond for the faithful discharge of his duty in the 
collection and distribution of such demand, in addition 
the bonds required by other provisions of this title. 
The provisions of sections 217, 218, 219 and 220 shall 
apply to bonds required under this section. 

2 R. S., 83, §§ 7, 8. 
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^ 236. Things annexed to the freehold, or to any 
building, are not personal assets, but real property ; except 
the fixtures mentioned in subdivision 4, of section 233. 

^ 237. Where the decedent was entitled to a convey- 
ance of an interest in real property, other than such in- 
terests as are mentioned in section 233, by virtue of a 
purchase at a sale on execution, or other judicial sale, 
or at a public or private sale, the officer or person 
making the sale shall convey the property to the executor, 
administrator or collector, who shall hold the same in 
trust for the heirs, devisees or other parties entitled, sub- 
ject to the widow's dower, or to the husband's curtesy, 
and to sale for payment of debts, except when exempt, 
until the administration of the estate is completed. 

2 R. S., 374, § 64. 

<^ 238. The estate of a married woman shall, in all 
respects, be administered in the same manner as the 
estates of other persons, except as to succession. 

^ 239. The appraisers shall, in the presence of such 
parties interested in the estate as shall attend, set down 
in the inventory all property, mentioned in sections 233 
and 234, which shall be exhibited to them, naming each 
article separately ; and shall estimate and appraise each 
article mentioned in section 233, and set down the value 
thereor, distinctly in figures, opposite thereto. 

2R. S.,82, §5. 

^ 240. The inventory must contain a particular state- 
ment of all bonds, mortgages, notes and other securities, 
known to the executor, administrator or collector; speci- 
fying the name of the debtor, the date, the sum originally 
payable, the payments thereon, if any, with their dates ; 
and the sum which, in the judgment of the appraisers, 
may be collectible on each ; an account of all moneys 
belonging to the decedent, known to the executor, ad- 
inistrator or collector ; and if none shall have come to 
his knowledge, the inventory shall so state; a statement 
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of any debt due by the executor, admitiistrator or col- Debts due 

J J ' Irom the 

lector to the decedent; and he shall be liable tor the admhliBtra' 
same, as for so much money in his hands, at the time ^^''' 
such debt or demand becomes due. 

2 R. S., 83, § 13. 

^241. The discharge or bequest, in a will, of any Bequest of 
debt or demand of the testator against any person shall °[J}yy/P*' 
be construed only as a specific bequest ; and the amount 
of such debt shall be included in the inventory ; and so 
much thereof as may be necessary shall be applied in the 
payment of the debts of the decedent. 

2 R. S., 83, § 14. 

§ 242. Upon the completion of the inventory, dupli- inventory 
cates thereof shall be made and signed by the appraisers; ^«rned. 
one of which shall be retained by the executor, adminis- 
trator or collector, and the other shall be returned to the 
surrogate, within three months from the date of the 
letters, or sooner if required by the surrogate. 

2 R. a, 83, § 16. 

§ 243. Upon returning such inventory, the executor, ^^'Jj^*® 
administrator or collector shall subscribe and take, before 
any officer authorized to administer oaths, an oath or affir- 
mation, to be annexed to the inventory, stating that such 
inventory is in all respects just and true; that it contains 
a true statement of all the assets and personal property 
of the decedent which has come to th& knowledge of the 
deponent; and, particularly, of all money belonging to 
the decedent, and of all just claims of the decedent 
against such executor, administrator or collector accord- 
ing to the best of his knowledge. 

2 R. S., 84, § 16 ; Laws of 1837, ch. 460, § 59. 

§ 244. If the inventory is not made and returned to compelling 

•I'll return. 

the surrogate withm the three months, or sooner if re- 
quired by the surrogate, the surrogate shall issue an 
order requiring the executor, administrator or collector 
to show cause why he should not return an inventory, or 
why an attachment should not be issued against him. 
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If, after due service of the order, the executor, adminis- 
trator or collector does not, on the return day of such 
order, file an inventory, or obtain further time to return 
the same, the surrogate shall issue an attachment against 
him, and commit him to the common jail of the county, 
there to remain until he shall return such inventory. 

2 R. S., 85, g§ 17, 18. 

piicharge § 245. Such cxecutor, administrator or collector shall 

from irn- ■* 

pruonment. j^g released from prison, by the surrogate, on his deliver- 
ing, upon oath, all the property of the decedent, under 
his control, to the person having a legal authority to 
receive the same. 

2 R. S., 85, § 22; modified so as to leave the power to 
discharge with the surrogate alone. 

One of § 246. Any one or more of the executors, administra- 

ecutor8,&c., tors, or collcctors, on the neglect of the others, may 

may roturn ° ^ "^ 

Inventory, rctum an inventory; and those so neglecting shall not 
thereafter interfere with the administration, or have any 
power over the personal property of the decedent ; but 
the party so returning an inventory shall have the 
whole administration, until the delinquent return and 
verify an inventory, according to law. An entry of the 
delinquency shall be made on the margin of the record 
of the letters. 

2 R. S., 86, § 23. 

NewasBets. <^ 247. Whenever further assets of any kind, not men- 
tioned in any inventory, come to the knowledge of an 
executor, administrator or collector, he shall cause the 
same to be appraised, and an inventory thereof to be 
returned, within two months after the discovery thereof, 
or sooner if required by the surrogate ; and the making 
of such inventory and return may be enforced in the 
same manner as in the case of the first inventory. 

2 R. S., 86, § 24. 
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ARTICLE X. 

PAYMENT OF DEBTS AND LEGACIES, AND DISTRIBUTION 

OP SURPLUS. 

Sbctioit 248. Sale of personal property. 

249. Order of sale in case of an intestate. 
2^. Order of sale in case of a testator. 

PATMEITT OF DEBTS. 

251. Compromising debts. 

252. Order of payment of debts. 

253. Debts not due. 

254. Debt dae to the executor, &c. 

255. Advertising for claims. 

256. Voacliers and affidavit may be required. 

257. Referring claim. 

258. Limitation of action on disputed claim. 

259. Effect of omission to present daim. 

260. Costs in action on such claim. 

261. Neglect to present does not preclude recovery from heirs, 

&c. 

262. Surrogate may allow payment of debt after six months. 

PATMBITT OF LEGAaBS AND DISTRIBUTITB SHAKES. 

263. Nature and designation of legacies. 

264. Legacies, how charged with debts. 

265. Abatement. 

266. Bequest of interest. 

267. Satisfaction. 

268. Legacies, when due. 

269. Interest 

270. Construction of these rules. 

271. Possession of legatee. 

272. Payment of legacy or distributive share due to a minor. 

273. Surrogate to account therefor. 

274. Unclaimed surplus to be paid into the treasury. 

275. Surrogate may order payment of legacies and distributive 

shares before final accounting. 

276. Security on paying legacy or share within the year. 

277. Recalling legacies. 

§ 248. The executor or administrator has power, in ^f^^^ 

his discretion, to sell the personal property. If the p'°p«»^^- 

debts and legacies cannot be paid and satisfied without 

such sale, the same, so far as may be necessary for such 

payment or satisfaction, shall be sold. The sale may 

be public or private; and, except in the city of New 

10 
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York, may be on credit, not exceeding one year, with 
approved secarity. The executor or administrator shall 
not be responsible for any loss happening by such sale, 
when made in good faith, and with ordinary prudence. 
In making such sales, the executor or administrator shall 
observe the order prescribed in sections 249 and 250, 
except that, where the decedent left a family, no house- 
hold furniture or articles useful for the support and sub- 
sistence of the family, or articles of domestic use and 
ornament, shall be applied, unless otherwise directed in 
the will, until all the other assets and the real property 
have been exhausted. Beal property, necessary to be 
sold for the payment of debts and legacies, may be sold 
by the order of the surrogate. 

Modified from 2 R. S., 87, §§ 25, 26. 



Mie^n^ ^ ^^^' ^^^^ ^^^ decedent died intestate, the property 
irtSi°' 18 to be resorted to, in the following order, in payment of 
debts : 

1. The personal assets mentioned in section 233, ex- 
cepting such as are exempted by sections 234 and 248; 

2. Real property. 

SJeIn cLe § ^^^' ^" ^^^ ^^® ^^ ^ tcstator, the property is to be 
^^a testa- j^gg^^^gj ^^^ jjj the following order, for the payment of 

debts and legacies : 

1. Personal assets, mentioned in section 233, excepting 
such as are exempted by sections 234 and 248, and such 
as are expressly exempted in the will ; 

2. Real property expressly devised to pay debts or 
legacies, where the personal property is exempted in the 
will, or where the personal property which is not ex- 
empted is insufficient ; 

3. Real property which is not effectually devised ; 

4. Property, real or personal, charged with debts or 
legacies, but though real property be charged with the 
payment of legacies, the personal property shall not be 
exonerated ; 
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6. The following property, ratably: Real property, 
devised without being charged with debts or legacies, 
and specific and demonstrative legacies ; 

6. Personal property expressly exempted in the will. 

Payments of Debts. 

This and the preoeding section are new. 

§ 251. The surrogate may, in his discretion, and on S^^^SJJ^?' 
terms to be approved by him, authorize the collector, ex- 
ecutor or administrator to compromise any debt or claim 
belonging to the estate or against the estate ; but any 
party interested may, on the settlement of the accounts, 
show that such debt or claim was fraudulently compro- 
mised. 

Laws of 1847, ch. 80, § 1 ; extended to oases of claims 
against the estate, and to compromises bj a collector. 

^ 252. The debts and the expenses of administration ord«rof 
shall be paid in the following order : of <i«^^ 

1. Funeral expenses, and other charges necessarily 
incurred in the course of the administration ; 

2. Debts entitled to a preference, under the laws of 
the United States ; 

3. Charges for medical attendance during the last 
sickness; 

4. Wages due to any laborer, artisan, operative or 
domestic servant, employed by the decedent ; 

5. Taxes and assessments upon the property of the 
decedent, due at the time of his death; but the payment 
of taxes and assessments on real property shall be a 
charge on such property ; 

6. Judgments docketed and decrees enrolled against 
the decedent, according to the priority thereof, re- 
spectively, provided the decedent left any real property 
on which such judgment or decree was, at the time of 
his death a lien; and such payment shall be a charge 
upon such real property; 

7. All other demands. 
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Debts not 
due. 



Debt dae 
to the ex- 
ecutor, 5tc. 



There shall be no other preferences whatever ; except 
that, the surrogate may, in his discretion, give to any 
debt a preference over any others except those mentioned 
in subdivisions 1 and «2, whenever it appears, to his satis- 
faction, that the same will benefit the estate. 

Note— From 2 R. S., §§ 27, 28, 30. Subdivisions 
1, 3 and 4, are new. Assessments haye been pro- 
vided for in subdivision 5, and a provision added 
making payments a charge on the real property. 
Subdivision 3 of the statute, here numbered 6, is 
modified so as to give priority only to those judg- 
ments and decrees which bind the real property, 
and to make payment of those likewise a charge. 
The surrogate's power to allow preferences is also 
made general. 

^ 253. Debts not due may be paid, on a rebate of in- 
terest thereon for the time unexpired. 

2 R. S., 87, § 29. 

§ 254. No property of the decedent shall be retained 
by the executor, administrator or collector, in satisfaction 
of his own debt or claim, without the order of the surro- 
gate, on the final accounting, or on previous application, 
upon an order to show cause, issued to all the parties 
interested ; and such debt shall be established upon the 
same proof as required by law in case of other debts. 

2 R. S., 88, § 33 ; Laws of 1857, ch. 460, § 37. 

foJoXim."' ^ ^^^' ^ collector, who is authorized by the surrogate 
to pay debts, and an executor or administrator may, at 
any time after the granting of letters, insert a notice, 
once in each week for six months, in a newspaper printed 
in the county, and in so many other newspapers, as the 
surrogate may deem most likely to give notice to the 
creditors of the decedent, requiring all persons having 
claims against the decedent to exhibit the same, with the 
vouchers thereof, to such collector, executor or aAninistra- 
tor, at a place to be specified in such notice, at or before 
the day therein named, which shall be at least six months 
from the day of the first publication of such notice. 

2 R. S., 88, § 34. 



OF THE STATE OF NEW YORK. 77 

§ 266. Upon any claim being presented against the ^J^^'^J^JJ^ 
estate, the collector, executor or administrator may re- JeqS?ld!^ 
quire satisfactory vouchers in support thereof; and also, 
the affidavit of the claimant, that such claim is justly 
due, that no payments have been made thereon, and 
that there are no offsets against the same„ to the know- 
ledge of such claimant. 

2 R. S., 88, § 35. 

^ 257. If the collector, executor or administrator, Referring 

' claim. 

doubt the justice of any claim so presented, he may 
enter into an agreement, in writing, with the claimant, 
to refer the matter in controversy, whether the same 
be of a legal or an equitable nature, to one or to three 
disinterested persons, to be approved by the surrogate ; 
whereupon the surrogate may order such reference. 
The agreement and order shall be filed in the office of 
the clerk of the county in which, by the provisions of 
the Code of Procedure, an action upon such claim ough^ 
to be tried; the parties shall plead before the referee, 
and the proceedings shall thereupon be the same in all 
respects as if such reference had been ordered on an 
action commenced in the Supreme Court. 

Modified from 2 R. S., 88, g§ 36, 37, bo as to adapt it to 
all demands. 

^ 258. If a claim be presented, under section 255, or Limitation 
at any time, and be disputed or rejected by the col- disputed** 
lector, executor or administrator, and not referred, the 
claimant shall, within six months after such dispute or 
rejection, or after some part of the debt becomes due, 
commence an action for the recovery thereof or be for- 
ever barred from maintaining any action thereon ^ and, if 
such action be not commenced within that time, no 
action shall ever be maintained thereon by any person. 

2 R. S., 89, § 38. 

<^ 259. If an action is brought on a claim which was Effect of 

omiMion to 

not presented within six months from the first publica- present 
tion of the notice provided for by section 255, the col- 
lector, executor or administrator shall not be chargeable 
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for any assets that he may have paid in satisfaction of 
any debts, legacies or distributive shares, before such 
action was commenced. 

2 R. S., 89, § 89. 

Go«iu in ^ 260. In such action no costs shall be recovered 

action on , , 

sueh claim, against the collector, executor or administrator, nor 
shall any costs be recovered in any action against a 
collector, executor or administrator, unless it appear that 
payment was unreasonably resisted or neglected, or that 
the defendant refused to refer it, pursuant to section 257 ; 
in which cases, the court may direct such costs to be 
levied of the property of the defendant, or of the dece- 
dent, as shall be just. 

2 B. S., 90, § 41. 



Neglect to ^261. A Creditor who neglects to present his claim, 

reciSdl ^ prescribed by section 256^ or who neglects to com- 

from heiirB ^^^^^ ^n Ectiou as prescribed by section 258, may, not- 

^' ' withstanding, recover the same from the husband, widow, 

next of kin and legatees of the decedent, in the cases and 

manner prescribed by law, provided action is brought 

within two years after the expiration of the advertisement. 

Modified from 2 R. S., 90, § 42. 

ma^X^t '^ ^^^' -^^ *^y ^^^^ ^^^^^ ®^* months from the issuing 
§S^S*afte°/ ^f letters, any creditor may apply to the surrogate for an 
.ix months. ^j.^g^ requiring the executor, administrator or collector, 

to show cause why his demand, or a proportionate part 
thereof, should not be paid ; and on the return of the 
order, the surrogate, after inquiring into the assets ap- 
plicable thereto, may make such order as shall be just, 
unless the demand be disputed and no judgment has 
been recovered thereon. 

Prom 2 R, S., 116, § 18. 



PAYMENT OF LEGACIES AND DISTRIBUTIVE SHARES. 

Nature and ^ 263. Legacics are distinguished and designated, 
of legacies, accordiug to their nature, as follows : 
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1. Legacies of a particular thing, specified, and dis- specifio. 
tinguished from all others of the same kind, belonging 

to the testator, are specific. If such legacy fail, resort 
cannot be had to the other property of the testator ; 

2. Legacies are demonstrative when the particular Demon»tra. 
fund or personal property is pointed out from which 

they are to be taken or paid. If such fund or property 
fail, in whole or in part, resort may be had to the general 
assets, as in case of a general legacy ; 

3. Annuities are bequests of certain specified sums Annuiuei. 
periodically; if the fund or property out of which they 

are payable fail, resort may be had to the general assets, 
as in case of a general legacy ; 

4. A residuary legacy embraces only that which re- Reiiduary. 
mains after all the bequests of the will are discharged ; 

5. All other legacies are general legacies. General. 

§ 264. In the application of the personal property to ij®^h 
the payment of debts, the following order shall be ob- ^uJ^debu. 
served : 

1. Residuary legacies ; 

2. General legacies ; 

3. Legacies given for a valuable consideration, or the 
relinquishment of dower, or some right or interest ; 

4. Specific and demonstrative legacies. 

Legacies to husband, widow or kindred of any class 
are chargeable only after legacies to persons not related 
to the testator. 

^ 265. Abatement shall take place in any class only Abatement. 
as between legacies of that class. 

^ 266. In case of a bequest of the interest or income Bequest of 
of a certain sum or fund, the interest shall accrue from 
the testator's death. 

'^ 267. A legacy or a gift in contemplation, fear or satiafaction 
peril of death may be satisfied. 
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LegaoiM, ^ 268. Leiracies shall be due and deliverable, at the 

when dae. ^ " 

expiration of one year after the testator's decease. An- 
nuities commence at the testator's decease. 

intereit. ^ 269. Lsgacics bear interest from the time when they 

are due and payable, except that legacies for maintenance, 
or to the testator's widow, shall carry interest from the 
testator's decease. 

coDBtrno. ^ 270. The rules of the six preceding sections are 
rules. in all cases to be controlled by the testator's express 
intention. 

PoBBesBion § 271. Legatees receive possession only by the assent 

of legatee. ^ ° ^ . 

or act of the executor. Where specific legacies are for 
life only, the first legatee must sign and deliver to the 
second legatee, or, if there be none, to the executor or 
administrator with the will annexed, an inventory of the 
property, expressing that the same is in his custody for 
life only, and that, on his decease, it is to be delivered 
and to remain to the use and for the benefit of the second 
legatee or to the executor or administrator with the will 
annexed, as the case may be. 

Payment of ^ 272. In casc a legatee or person entitled to a dis- 

legacy or 

diBtributive tributive share is a minor, the legacy or share, if it does 

Bharedneto o ./ 

a minor. qq^ excccd ouc huudrcd dollars in value, may be paid to 
his father, for the use of the minor. If it exceeds that 
value, it may be paid to his general guardian ; pro- 
vided the guardian has given security, approved by 
the surrogate or by the court by which he was ap- 
pointed, sufficient therefor; but if there be no such 
guardian, the legacy or share shall be paid into the 
surrogate's court and invested in permanent securities 
by the surrogate, in the name and for the benefit of the 
minor, upon interest; and the surrogate shall keep the 
securities in his office, and collect the interest, and the 
same may be applied, under his direction, to the support 
and education of the minor. 

Modified from 2 B. S., 91, §§ 47, 48. 
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* 

§ 273. On coming of i^, the minor is entitled to re- £*22JSSt 
ceive the securities and the interest unapplied ; and the "»•"'^• 
surrogate and his sureties are liable to the beneficiary 
and his legal representatives for the faithful discharge 
of this trust. 

2 B. S., 91, §§ 50, 6L 

§ 274. In case of intestacy, partial or total, as to per- Yuj^TS^ 
sonal property, if no one appears to claim the property, ^e^mJa^ 
within two years after the letters were granted, the sur- eaaa*. 
plus shall be paid into the treasury of the state, for 
the benefit of those who may thereafter appear to be 
entitled to the same. 

2 £. S., 98, § 81. 

^ 275. At any time after one year from the issuing of ^^^^ 
letters, the surrogate may, on the application of a party e^,rand 
entitled to a leiracy or distributive share, and on an order BbAiesbe-^ 

° •' . fore final 

to show cause, examine into the assets properly applica- a«ooimting. 
ble to the payment thereof, and, if there are sufficient, 
he may order the same, or a proportionate part thereof, 
to be paid. If, on a similar application, before the ex- 
piration of the year, and after six months from the 
issuing of letters, it appears that there is at least one- 
third more of assets in hand than are necessary to pay 
all known debts, legacies and claims against the estate, 
the surrogate may make a similar order for the payment 
of such portion of the legacy or share as may be neces- 
sary for the support of the applicant, upon satisfactory 
security being given, as required by the following section : 

2 B. S., 98, §§ 82, 83 ; id., 116, g 18. 

^ 276. In case application is made for the payment of ^^Y ^^ 
a legacy or distributive share, or any part thereof, within ^twi^ST 
one year after the issue of letters, the executor or ad- ^^^' 
ministrator may require a bond, in a proper penalty, 
with two sufficient sureties, conditioned to refund the 
whole or a part of such payment, with interest, to the 

11 



82 



THE CIVIL CODE 



Reoalllng 

legftoies. 



executor or administrator entitled thereto, if such refund- 
ing be ordered by the surrogate. 

From 2 R. S., 90, § 44. 

^ 277. The executor may recall any legacies, in whole 
or in part, as may be necessary to pay debts chargeable 
thereon, of which he had not notice at the time of de- 
livery or payment of the legacies. 



ARTICLE XI. 



When ao> 
counting 
maybe 
required. 



Section 278. 
279. 
280. 
281. 
282. 
283. 
284. 
285. 
286, 
288. 
289. 
290. 
291. 
292. 
293. 
294. 
295. 
296. 
297. 
298. 



ACCOUNTING. 

When scoouDtiog may be required. 

Order, bow enforced. 

Examination and proof of payments. 

Voncbers. 

Settlement and distribntion. 

Profits and losses. 

Interest. 

Buying claims. 

287. Compensation. 

Final account. 

Citation. 

Parties. 

Reference. 

Effect of final account. 

Order for payment and distribution. 

Delivery and assignment of assets. 

Sums may be reserved. 

Property exempt to be accounted for, if not set apart. 

Accounting between several co-executors, &o. 

Public administrator excepted. 



§ 878. The surrogate may, from time to time, in his 
discretion, require, by order, accountings in the follow- 
ing cases : 

1 . From a collector at any time after the issuing of 
his letters ; 

2. From an executor or administrator at any time 
after the expiration of one year from the issuing of his 
letters; 

3. From an executor, administrator or collector at any 
time after his letters have been revoked or his powens 
have ceased. 



OF THE STATE OF NEW YORK, 88 

4. From an execator, administrator or other person 
appointed to sell, mortgage or lease real property of the 
decedent, under article XIII, at any time after such sale, 
mortgaging or leasing. 

5. From an executor or administrator acting a power 
of sale of real property given in a will. 

2 R. S., 109, g 67. 

Such order may be made upon application of some 
person interested in the estate or succeeding to the admin- 
istration thereof, including a child born after the making 
of a will, or of some person on behalf of any minor having 
such interest, or of any surety upon the bond of such 
executor, administrator, collector or other person, or the 
legal representatives of such surety, or without such 
application. 

From 2 R. S.f 92, § 52; and Laws of 1837, ch. 460, § 86 
(same stat., 2 R. S., 4th ed., 280, § 76), as amended. 
Laws of 1859, 569, ch. 261, § 1 ; modified by allowing 
the aooount after one year instead of eighteen months. 
Subdivision 4 is from 2 B. S., 106, § 34. 

^ 279. If the party so required to account, fail to order, how 

' -^ r ^ 1 enforced. 

appear, or disobeys the order, or evades service of the 
order, the surrogate may issue an attachment against 
him, with the like effect as provided by sections 245 and 
246. He may also, by an order, revoke the letters and 
grant letters on the estate to the person entitled theretOi 
other than such executor or administrator, or to some 
other person as collector, as the case may be. 

Iiaws of 1846, ch. 288 ; same stat., 2 R. S., 4th ed., 
264, § 68. 

^ 280. On rendering the account, the accounting Ezaminap 
party may be examined on oath concerning his receipts, proof of 
disbursements, and any other matter relating to the 
estate. He must produce vouchers which must be filed 
with the surrogate, for all payments ; except that he 
may be allowed any item of expenditure, not exceeding 
twenty dollars, for which no voucher is produced, if 
such item be supported by his own uncontradicted oath, 
stating positively the fact of payment, and specifying 
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TToaoiMn* 



Settlement 
and diBtri> 
bvtioD. 



Fhrfltvand 
loMes. 



Intercflt. 



Baying 
«laim»p 



when and to whom it was made ; but such allowanees 
caDDot, in the whole, exceed fire hundred dollars. 

§ 281. Vouchers are presumptire evidence of disburse- 
ments, without other proof, unless impeached. If lost, 
the accounting party shall, if required, make oath to that 
fact, and state the contents and purport of the youcher* 

NoTK. — ^This section is nevr. 

^ 282. An account may be voluntarily filed by an ex- 
ecutor, administrator or collector, at any time ; and m 
all cases the settlement of the account and distribution 
of the estate may be ordered by the surrogate, at such 
time as he shall deem proper, upon the consent of all 
the parties in interest ; or at any time after the expira-' 
tion of one year from the issuing, of letters testamentary 
or of administration, without such consent. 

^ 283. No profits shall be made by executors, admin-* 
istrators or collectors by the increase, nor shall they be 
liable for the decrease or loss, without their fault, of any 
part of the estate; but they shall account for such 
increase and be allowed for such decrease or loss. 

2 £. S., n, §§ 56, 57. 

^ 284. If they have negligently permitted funds to be 
idle, when the same should have been invested, they are 
chargeable with simple interest. If they have converted 
funds to their own use or have employed them in any 
business, they are chargeable with compound interest, or 
with one-half the profits, whichever may be most to the 
advantage of the estate* 

Note. — ^This section and the following are new. 

^ 285. An executor, administrator or collector cannot, 
directly or indirectly, buy or be interested in buying any 
demand or right in action against the estate for his own 
benefit ; nor in any way deal or traffic with the estate 
for his own benefit. 

Van Horn f^. Fonda, 5 Johns. Ch., 38& 
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^ S86. The surrogate shall allow to the executor, oompem*. 
administrator or collector, for his services, and if there be 
more than one shall apportion among them according 
to the services rendered by them respectively, over and 
above his or their expenses : 

1. For receiving and paying all sums, not exceeding 
one thousand dollars, at the rate of five per cent ; 

2. For receiving and paying all sums, exceeding one 
thousand dollars, and not amounting to five thousand 
dollars, at the rate of two and a half per cent ; 

3. For receiving and paying all sums above five thou- 
sand dollars, at the rate of one per cent ; 

4. Just and reasonable allowance for the care and 
management of real property ; 

5. Just and reasonable allowance for actual and 
necessary expenses. 

The same rates of commissions shall be allowed 
annually, in all cases of executory trusts, upon annuities 
and the income of legacies. 

From 2 R. S., 93, g 58, as amended by Laws of 1849, 
ch. 160. Sabdivigion 4, and the last sentence of 
the section are new. 

^ 287. Where the will provides specific compensation compenM- 
for an executor, he shall receive no commissions unless, 
by a writing, filed with the surrogate, he renounces such 
compensation. 

2 R. S., 93, § 59. 

^ 288. Final accountinir may be had, from time to Finai 
time: 

1. By an executor or administrator, or by a testa- 
mentary trustee, created by a will or appointed by 
competent authority, or any executor or administrator, 
with the will annexed, authorized to execute such trust, 
after the expiration of one year from the issuing of his 
letters or from the time of his appointment, and upon an 
order made under section 278 ; 

2. By an executor, administrator or collector, whose 
letters have been revoked or whose powers have ceased, 
or by an executor, administrator or other person ap- 
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pointed to sell, mortgage or lease real property of the 
decedent, tinder article XIU, or authorized to do so by a 
power in the will, at any time. 

^ 289. On a final accounting, the accounting party 
may obtain a citation to all parties interested to attend ; 
and, on such accounting, the same rules shall be applied 
as in the case of a compulsory accounting. 

2 R. 8., 95, § 70. 

^ 290. Creditors, legatees, next of kin, or other per- 
sons interested in or succeeding to the administration of 
the estate, or interested in such accounting, or any per- 
son on behalf of a minor so interested, are entitled to 
service of the citation, and may contest the account or 
any matter relating to the settlement and distribution of 
the estate. 

2 R. S., 94, § 63. 

§ 291. The surrogate may appoint one or three referees 
to examine the accounts, to hear and determine all mat- 
ters relating thereto, and to make report thereon, subject 
to his confirmation. Such referees shall have the same 
powers and be entitled to the same compensation as 
referees in civil actions. 

From 2 R. S., 94, g 64. Partiallj new. 

"^ 292. The final settlement of an account and the 
allowance thereof, by the surrogate, or on appeal, shall 
have, as against all creditors, legatees, next of kin, and 
other persons in any way interested in, or succeeding to 
the administration of the estate, or interested in such 
accounting, upon whom the citation shall have been 
duly served, including minors, and including the sureties 
upon the official bond, the same force and efiect as the 
judgment or decree of the supreme court, on the final 
settlement of such accounts, and of the matters relating 
to such estate, which shall have been embraced in such 
accounts or litigated or determined on the settlement. 

2 R. S., 94, g 66, as ameuded by Laws of 1850, ch. 272. 
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§ 293. When any account is rendered and settled, if it order for 

^ J . ^ payment 

appear to the surrogate that the estate should be dis- J^Jj^^f^" 
tributed, he shall make a decree for payment and 
distribution to and among the parties interested, accord- 
ing to their respective rights ; and, in such decree, shall 
settle and determine all questions concerning any debt, 
claim, legacy, bequest or distributive share, to whom 
the same shall be payable, and the sum to be paid to 
each person. And in case of a collector or superseded 
executor or administrator, payment, when ordered, shall 
be decreed to the party succeeding to the administration 
of the estate. 

2 R. S., 95, § 71. 

^ 294. In such decree, the surrogate may, upon written Deiiyery 

, andaesign- 

consent of the parties who have appeared, direct the de- ^J^®^ 
livery and assignment of any assets to and among those 
entitled to payment or distribution, in lieu of so much 
money as such assets may be worth, to be ascertained 
by the appraisement on oath of such persons as the 
surrogate shall appoint for that purpose. 

2 R. S., 95, § 72. 

§ 295. If, on an accounting, it appears to the surrogate samsmay 
that any claim exists against the estate which is not due, *"** 
or on which a suit is pending, he shall allow a sum 
sufficient to satisfy such claim, or the proportion to 
which it may be entitled, to be retained, for the purpose 
of being applied to its payment when due, or recovered! 
with the expense of contesting the same, or to be 
distributed according to law. The sum so retained may 
be left in the hands of the executor or administrator, or 
may be directed by the surrogate to be deposited in some 
safe bank, subject to the order of the surrogate. 

2 R. S., 96, § 74. 

§ 296. If the executor, administrator or collector fail Prpperty 
to set apart property, mentioned in section 234, to those ^« aocount. 

••*••■•' ed for, If 

persons therein declared to be entitled, the surrogate \^^ 
may, on an order to show cause, require him to do so^ 
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or if such property has been sold, as a part of the assets, 
to pay the value thereof in money. 

New. See Shelden «. BUss, 4 Seld., 81. 

^ 297. The surrogate may, on application of either of 
several co-executors, co-administrators or co-collectors, 
and on an order to show cause, issued to the others, 
inquire into and settle the amount due from any or all of 
them to the estate, and make such order respecting the 
payment or security thereof as may be just. 

m?ni!tr5to '^ ^^^' '^^^ provlsious of this and the two preceding 
excepted, articles do not apply to the public administrator of the 

city of New York, or to any letters granted to him, 

except in cases specially provided. 



ARTICLE Xn. 



POWERS AND DUTIES OF EXECUTORS, ADMINISTRATORS AND 
COLLECTORS, AND ACTIONS BT AND AGAINST THEM. 



Sbctiok 299. 
300. 
301. 
302. 
803. 
304. 
305. 
306. 
307. 
308. 
309. 
310. 
811. 
312. 
813. 
814. 
815. 
816. 

317. 
318. 
319. 
320. 
321. 



Rights in action sanriye to the personal representatiye. 

Exceptions ; rights which do not sanriye. 

Rights which soryiye to or against the saccessor. 

Bights which suryiye to or against the heir or deyisee. 

Action for act or neglect caosing death. 

Measure of damages. 

Becoyerj of assets and possession of real property. 

Execntor, &c., may recoyer back certain payments. 

May disaffirm fraudulent and wrongful acts. 

Executors, &o., to hold in joint tenancy. 

Sales of real property, how made. 

Sales by part of the executors. 

Funds to be separately deposited. 

Power of surrogate in case of disagreement. 

Compounding for outstanding estates. 

Bidding in property. 

Acknowledgment does not affect heirs. 

Promises, to charge executor, &o., personally, must be in 

writing. 
Liability on leases and renewals of leases. 
Losses. 

Compromises of debts. 
Default of co-executor. 
Foreign executor. 
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Sbotiov 322. No one liable as executor of his own wrong. 

323. All actions to be brought in representative capacity. 

324. Executors who have not received letters need not be joined. 

325. Actions against executors, &c., and lien of judgment. 

326. Leaye to issue execution. 

327. Liability to arrest. 

328. Appearance of one of several executors, &c. 

329. Set-off and counter-claim. 

330. Limitation of actions by and against executors, &c. 

331. By collectors. 

332. Judgment against decedent enforceable against personal 

representatives. 

333. 334. Certain judgments are a bar. 

335. Real property of decedent. 

336. Right of a succeeding executor, &c., to issue execution. 

337. Other remedies. 

338. Actions, how continued, in case of death or revocation of 

letters. 

339. Bond to be prosecuted on revocation of letters. 

340. Action on the bond in Other cases. 

^299. Upon the death of any person, all demands Rights in 

■• , "^ *■ action sur* 

whatsoever, and all rights to prosecute or defend any ™onJ?** 
action or special proceeding, existing in favor of or It^^^^^ 
against such person, except as hereinafter provided, 
survive to and against the executor, administrator and 
collector of his estate. 

'^ 300. The following rights in action do not survive : Exceptions; 

!• Causes of action for slander, except slander of title, ^Hh^ifJ* 
and for libel ; p^""'^^' 

3. Causes of action for false imprisonment, assault 
and battery or other, injuries to the person, where such 
injury does not cause the death of the injured party ; 

3. Causes of action accruing against a husband, by 
reason of his marriage, for the debts of the wife con- 
tracted by her before marriage ; 

4. Cases where the relief sought could not be enjoyed 
or granting it would be entirely nugatory, after the death. 

Note.— ^The last subdivision is intended to cover 
such cases as divorce, specific enforcement of con- 
tracts for personal skilled services, &c. 

12 
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X|oepttoDii ^ QQ^ Rights in action existing in favor of or against 

which enr- • i«»  « i i • •t • 

Vive to or a Derson m an omcial or representative capacity survive 
■QooeMor. to and against his successors. Such rights of action 
survive against the executor, administrator or collector 
of such person so far only as he was personally liable 
thereon, or so far as his executor, administrator or col- 
lector has become possessed of the money or property for 
recovery of which the action or proceeding is had, or so 
far as they are necessary parties to a complete determina- 
tion of the controversy. 

^ 302. The following causes of action, and rights, 
arising out of real property, and suits pending thereon, 
do not survive to and against the executor, administrator 
or collector; but survive to and against the heir or 
devisee of such real property : 

1. Causes of action in favor of the decedent, for waste 
done to the real property ; 

2 B. S., 334, § 4. 

2. Causes of action against the decedent, for specific 
performance of a contract to convey real property ; 

2 R. S., 194, § 169. 

3. Causes of action on any contract of insurance on 
real property ; 

Note. — This proriBion is new. 

4. Bights existing in favor of the decedent, to redeem 
real property from any judicial sale or from any lien or 
incumbrance thereon ; 

2 B. S., 870, g 46, subdivision 2. 

5. Causes of action in favor of or against the decedent, 
to recover the possession of real property wrongfully 
withheld by him or to determine conflicting claims to 
real property. 

NoT£.— This proTisian is new. 

Aetion for ^ 303. Whenever the death of a person is caused by a 

sot or neff- 

leot oanaiBsr wrougful act, neglect or default, such as would, if the 



deftth. 



injured party had lived, have entitled him to an action 
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for damages therefor, the person or corporation that 
would have been so liable, and his or their executors, 
administrators, collectors or successors, shall be liable to 
an action for damages, to be brought, within two years 
after such death, by the executor, administrator or collec- 
tor of the decedent; and this notwithstanding the death, 
and although the wrongful act, neglect or default, causing 
the death, amount in law to a felony. 

Laws of 1847, 675, oh. 450; 1849, 388, 256, § 1. 

'^ 304. The plaintiff, in such action, may recover such SSSlgS.**' 
damages, not exceeding five thousand dollars, as are a fair 
and just compensation for the injury, including loss of 
society and comfort, resulting from such death, to the 
husband or widow, and next of kin. The amount 
recovered is not liable to be applied, as assets, in the 
payment of debts or legacies ; but is to be distributed as 
provided in article IV of this Code, as if the decedent 
had died without assets. 

lb., § 2 ; modified by making tlie regoTory onure to the 
benefit of a hogband as well as a widow, and by 
allowing loss of society and comfort to be considered ^ 

in fixing the damages. 

^ 305. Executors, administrators and collectors, may ^I^JJJJ^®' 
maintain any appropriate action or proceeding to recover Jion?t!rt 
assets, and to recover real property of which executors p"*p®*^J^' 
are authorized to take possession by the will; and to 
recover for any injury done to such assets or real pro- 
perty at any time subsequent to the death of the dece- 
dent. 

§ 306. An executor, administrator or collector may Executor, 

' " dbo., may 

recover from the parties entitled to succeed to the pro- JJ^Teer- 
perty of the decedent, and the devisees and legatees under ^IntaT^' 
his will, all necessary aiid reasonable costs and expenses 
incurred by him in good faith in the discharge of his 
duties, in respect to property which, such person may 
take by succession or will. 

If the executor, administrator or collector, pay, from 
the personal property, debts or legacies which should 
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be paid out of the real property, the payment becomes a 
charge in his favor against the real property. 

Laws of 1858, 606, oh. 314, § 3. The latter proTision 
is new. 

flimfra'5^' ^ ^^^' -^^ executor, administrator or collector may 
wrongfi'i^ disaffirm and treat as void all transactions in fraud of the 
•*^*'* rights of any creditor of the decedent or of the estate 

and other parties interested therein, including his own 
rights, and may recover any property wrongfully received 
or taken in fraud of such rights, or the value of such pro- 
perty, or damages caused by such acts, or by any unlawful 
interference with the estate. 

Laws of 1858, 506, ch. 314, §§1,2. 

&o**to hofd ^ ^^^' ^^^U estate vested in executors or adminis- 
teni^^oy. trators or collectors as such shall be held by them in joint 
tenancy. 

2 R. S., 727, § 44. 

S!if*?L ^ ^^^* Sales of real property made pursuant to autho- 

made! ^^^ "^7 givcu by will, unless the will otherwise direct, may 
be public or private, and on such terms as, in the opinion 
of the executor, are most advantageous to those inte- 
rested therein. 

Laws of 1837. ch. 460, § 43. 

pSrt'of^the § 310. Where a will devises any real property to ex- 
wjecutora, ecutors to bc sold, or confers on them a power of sale, if 
one or more of the executors or administrators, with the 
will annexed, fail to take upon him the execution of such 
will, then any sale made by those who take upon them 
the execution thereof is valid, as if the others had 
joined. 

2 R. S., 109, § 55. 

FandBtobe ^311. It is the dutv of an executor, administrator or 

separately ^ *' 

depoBited. collector to dcposit the funds of the estate to a separate 
account in his trust capacity, with some safe bank or 
trust company, and on failure so to do, he is chargeable 
with interest on all funds remaining on hand. 

Note. — This and the four following sections are 
new. 
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^ 312. Where executors or administrators or collectors Power of 

surrogate 

disagree as to the manaeement of the estate or the iocaBeof 

o o disagree* 

custody thereof, either of them or any party in interest ^^^^ 
may apply to the surrogate for an order requiring 
them to show cause why the surrogate should not give 
directions in the premises. On due service of such 
order it shall be the duty of the surrogate to give proper 
directions for the joint management of the estate, 
and he may direct the assets to be deposited in some 
safe place in the joint custody of the executors, admin- 
istrators or collectors, and the funds to be deposited in 
some safe bank or trust company, to their joint order. 
Disobedience of such direction may be punished by 
attachment and commitment. 

^ 313. Where executors are directed or empowered i^g™??^^^* 
to sell real property, they may compound with any per- SSJSd^*^ 
son having an interest in such real property. If such 
interest be an interest for life, the value thereof shall be 
ascertained in the mode prescribed by the rules of court 
in respect to dower and partition. 

<§ 314. At any auction sale of real property belonging Bidding in 
to the estate, the executors, administrators or collectors 
may bid in the property and take a conveyance to them- 
selves as executors, administrators or collectors for the 
benefit of the estate, as may, in their discretion, be 
necessary to prevent a loss to the estate. 

^ 315. No acknowledgment by an executor, adminis- j^l^^nj 
trator or collector shall bind the real property of the 2ffeS°hlir» 
decedent, or affect the right of any heir or devisee, *- 
unless authority for that purpose be conferred by the 
will. 

^ 316. No executor, administrator or collector shall be Promises, 

to charge 

chargeable upon any promise to answer damages or pay JJ« ^®o°' 
the decedent's debts out of his own estate, unless an SS!t be"in* 
agreement, or some memorandum or note thereof, stating ^'*^^8'*'* 
in express terms that the obligation is personal, be in 
writing, and subscribed by such executor, administrator 
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or collector, or by some person by him thereunto spedally 
authorized. 

Modified from 2 R. S., 113, by requiriDg the promise to 
state an intention to oharge the promisor personallj, 
in express terms; and hy requiring snbsoription 
instead of signing in conformity with the provisions 
of the sUtute of frauds. 2 R. 8., 134-13 6. 

^317. The executor or administrator shall not be per- 
sonally liable for rent accrued or to accrue upon a lease 
to the decedent beyond the amount of rents received by 
him from the demised property. Leases renewed by an 
executor or administrator shall inure to the benefit of the 
estate ; and the executor or administrator shall be per- 
sonally liable thereon only to the extent prescribed in 
this section, unless the renewal expressly provide other- 
wise in writing. 

This section and the four following are new. 

^ 318. An executor, administrator or collector is not 
liable for property stolen, wasted or destroyed without 
his negligence or default. 

^ 319. If an executor, administrator or collector com- 
promise any debt or claim belonging to the estate with- 
out authority from the surrogate, pursuant to section 
251, he shall be liable for so much of the amount released 
as he fails to show could not have been with due dili- 
gence collected, and no more. 

^ 320. One of several executors, administrators or col- 
lectors is not chargeable for property which comes only 
to the hands of his co-executor, co-administrator or co- 
collector, without his assent or neglect. 

See Douglass v. Satterlee, 11 Johns. ; MoneU v. MoneU 
5 Johns. Gh., 283. 

^ 321. Foreign executors and administrators shall have 
no authority whatever in this state, unless upon letters 
granted here, nor shall voluntary payments to them be 
valid; and it shall be their duty to account for assets 
received here, and the surrogate may decree distribution 
or in his discretion direct the assets to be remitted to the 
place of principal administration. 
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^ 322. No person shall be liable to an action as ex- no one 

'^ liable as 

ecator of his own wrong, for having received, taken or JJ^^JJ^^ 
interfered with, the property of a decedent. '^~"«' 

2 R. S., 449, § 17. 

^ 323. All actions and proceedings brought by or against ^^{^^^ 
execators, administrators or collectors, upon any cause of iSn^n^^ 
action or right in which the estate is the real party in TJ^^itj. 
interest, shall be brought by or against them in their 
representative capacity. 

Note. — At preBent, in a large class of cases, the 
executor, &c., may sue in his individual capacity. 
This section is intended to prescribe one rule for 
all cases where the right accrues or is held in a 
representative capacity. 

^ 324. In actions by and against executors it is not Bzeonton 

' •' o who have 

necessary to join, as parties, those to whom letters have JStJw nUd 
not been issued. Joh»?d. 

Laws of 1838, oh. 149. 

^ 325. An action may be brought against an executor, -^^'J'^^"'^^. 
administrator or collector, on a demand against the JS^^^n'of'* 
estate, at any time after it is due, or by a legatee or i'*^^™®"*- 
person entitled to a distributive share, after the lapse of 
a year from the granting of letters; but no execution 
shall be issued against the executor, administrator or 
collector on a judgment therein against him without 
leave of the surrogate, as hereinafter provided ; and such 
a judgment shall be a lien on the property of the ex- 
ecutor, administrator or collector, only from the time 
such leave is granted. 

§ 326. Any creditor, legatee or person entitled to a ^1%^^ 
distributive share, who holds a judgment against an ^^^^^^' 
executor or administrator, or collector, may, from time 
to time, apply to the surrogate for an order requiring 
him to account, and show cause why execution should 
not be issued. On due service of the ordor, the executor 
or administrator, or collector, shall appear and account ; 
and if it appears to the surrogate that there are assets 



96 THE CIVIL CODE 

properly applicable to payment of the judgment, he 
may make an order allowing execution to issue for such 
amount as is properly so applicable. 

From 2 R. S., 116, § 20. 

Liability ^ 327. An executor, administrator or collector, is not 

to arrest, ' ' 

^* liable to arrest or to the issue of an attachment by reason 

of any act or default of the decedent. 

Sabstitated for 2 R. S., 448, §§ 3, 4. 

Appearance ^ 328. In actious affaiust several executors, adminis- 

by ooe of ' o ' 

wutoJl^ic *^*tor8, or collectors, they shall all be considered as one 
person representing the decedent; and if the summons is 
served on one or more, but not on all, the plaintiff may 
proceed against those served, and if he recover judgment 
it may be entered against all. 

2 R. S., 448, § 5. 

Set-off and ^ 329. A claim in favor of or against the estate can- 
oiaim. not be set-off against a claim against or in favor of the 
executor, administrator or collector, in his own right, 
whether before or after judgment or decree. 

Note. — This section is intended to modify the 
rule declared in Dubois v. Dubois, 6 Cow., 494, 
where it was held that after decree there might be 
a set-off. 

Limitation ^ 330. The time which shall have elapsed between 

of actions 

^^??rtex ^^^ death of any person and the granting of letters 
eoutors, «bc. testamentary or of administration, or collection, on his 
estate, and the period of six months after the granting 
of such letters, shall not be deemed any part of the time 
limited by any law for the commencement of actions by 
his executor, administrator or collector. 

Note.— The rule of 2 R. S., 448, § 9, extended 
to claims against as well as in favor of the estate. 
2 R. S., 448, § 9. 

Byjsoiieo- ^ 331. The provisions of law in relation to the time 
prescribed for the commencement of actions by executors 
and administrators shall apply to the case of collectors. 
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§ 332. The cases in which a judgment against the f^aC''* 

5Tj t I* 3 T. •xi» decedent 

decea^t may be enforced by summons against his per- enforceable 
sonal representatives are prescribed by section 376 of the personal 

^ *^ •' representa* 

Code op Procedure. *^^«"- 

§ 333. A judgment against an heir, devisee, legatee or j^d^Jnt. 
distributee, is a bar to a subsequent action against the ''••'^'• 
executor, administrator or collector of the decedent for 
the same cause of action, unless execution on such 
judgment has been returned unsatisfied. 

2 R. S., 114, § 7. 

^ 334. A judgment against an heir or devisee for a j^dgmenu 
debt or legacy, expressly charged on the property which 
he took by succession or devise, is a bar to a subsequent 
action against the executor or administrator for the same 
debt or legacy, unless there are assets to pay the same, 
as prescribed in section 250. 

2 R. S., 114, § 8. 

§ 336. The real property which belonged to any dece- ^^^ 
dent is not bound or in any way affected by any judg- Seoedent. 
inent against his executors, administrators or collectors, 
nor liable to be sold by virtue of any execution issued 
upon such judgment. 

2 R. S., 449, § 12. 

^ 336. Any executor, administrator or collector, may fl^^*^|. 
issue execution on any judgment recovered by any per- ISf^fcc-tti 
son who preceded him in the administration of the estate eonuool' 
or by the decedent, in the same cases and the same man- 
ner as the original plaintiff niight have done. 

2 R. S., 449, § 13. 

§ 337. When administration of the effects of a dece- other rem*. 
dent, which are left unadministered by any previous 
executor or administrator of the same estate, is granted 
to any person, such person may have any remedy or 
proceeding to enforce, to review, or to resist, any judg- 
ment obtained by. or against such previous executor or 
administrator of the same estate or by or against the 

13 
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decedent, and to prosecute or defend any action or pro- 
ceeding by or against them or him, in the same manner 
as they or he might have done. 

2 R. S., 460, § 18. 

• 

^ 338. In case the letters of an executor, administrator 
or collector, are revoked, pending an action to which he 
is a party, the adverse party may, notwithstanding, con- 
tinue the action against him, in order to charge him 
personally. If such party does not elect so to do, with- 
in six months after notice of such revocation, the action 
may be continued against the successor of the executor, 
administrator or collector, in the administration of the 
estate, in the same manner as in case of death, as pro- 
vided in section 121 of the Code of Proceduee. 

From 2 R. S., 115, §§ 14-17, fixing the time at six 
moDths. 

 

^ 339. Whenever the letters of an executor, adminis- 
trator or collector, are revoked, his bond may be prose- 
cuted by the person or persons succeeding to the 
administration of the estate ; and a recovery shall be 
had thereon to the full extent of any injury sustained 
by the estate of the decedent by the acts or omissions of 
such executor or administrator, and to the full value of 
all the property of the decedent received and not duly 
administered by such executor or administrator. Moneys 
so recovered shall be deemed assets in the hands of the 
person recovering them ; except that a recovery for an 
act,, omission or other default, respecting property or 
rights of action, mentioned in sections 234 and 235, shall 
be for the benefit of the parties thereby entitled thereto. 

Note. — This section and the following are new, 
and substituted for Laws of 1830, ch. 320, f 23. 

Actions on <S 340. If, in such case, no successor is appointed, and, 

the bond in .1.1. 

other oaaef. in all other cascs of the breach of the condition of any 
bond required under the provisions of this Code, from an 
executor, administrator or collector, any party aggrieved 
may, on obtaining leave of the surrogate, maintain an 
action upon the bond, on behalf of himself and all others 
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interested, and recover thereon to the full extent of any 
injury sustained by the estate of the decedent by such 
breach. The amount collected, except as above pro- 
vided, shall be paid by the sheriff or other officer 
enforcing the judgment, into the surrogate's court, and 
the surrogate shall distribute the same to the creditors or 
other parties entitled thereto, on notice similar to that 
hereinafter required in the case of distribution of the 
proceeds of a sale of real property. 



ARTICLE XIII. 

SALES OF REAL PROPERTY FOR PAYMENT OF DEBTS. 

Section 341. Applications to sell, mortgage or lease real property, &c. 

342. Contents of the petition. 

343. Statement, when required. 

344. Guardians for minors. 

345. Order to show cause. 

346. Publication and service of order. 

347. The hearing. 

348. Contesting the demands. 

349. Debt for which judgment has been recovered. 

350. Order for trial. 

351. Record of demands which are established. 

352. Cases in which application may be granted. 

353. Mortgage or lease to be made in preference to a sale. 
364. Limit of lease. 

355. Effect of lease or mortgage. 

356. Sale. 

357. Bond on order for sale, lease or mortgage. 

358. Appointment of person to make sale. 

359. New appointment. 

360. Terms of sale. 

361. Mode. 

362. Time and place. 

363. Notice. 

364. Who not to purchase. 

365. Vacating or confirming sale. 

366. Conveyances. 

367. Title not affected by irregularities. 

368. Effect of sale on heirs, &c. 

369. Proceeds. 

370. Distribution. 

371. Surplus to go to neir«i, &c. 

13* 
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Applica- 
tions to sell, 
mortgage or 
lease real 
property, 
6l: 



SECTioif 372. Moneys beloDging to minors, &c. 

873. Form and custody and collection of securities, 
374. Effect of prosecuting action against heirs, &c. 

875. Penalty for fraudulent sales. 

876. Irregularities on former sales, how cured. 

877. Reference and notice of hearing. 
378. When to be confirmed. 

879. Conti*act8 for lands, on what terms to be sold., 

880. Assignment of contract sold. 

881. When part of land to be sold. 

382. Disposal of proceeds. 

383. Conveyance on sale of the decedent's interest in part of 

lands contracted for. 

384. Contract of sale, how enforced. 

^ 341. Any executor, administrator or collector, whether 
sole or conjoined with another, or any person interested 
in the estate as creditor, legatee, next of kin, or other- 
wise, may, at any time within three years after the 
grant of letters testamentary or of administration, apply 
to the surrogate, by petition, for authority to mortgage, 
lease or sell, the real property of the decedent for 
the payment of the debts of such decedent, whether 
legal or equitable. The term real property, as used in 
the provisions of this article, extends to every interest 
in lands, including contracts for purchase, except such 
interests as are declared to be personal assets by section 
223, and such as are exempt by section 234 ; and except 
real property expressly devised to pay debts. 

2 R. S., 100, § 1, as amended by Laws of 1830, ch. 820, 
§ 22 ; and Laws of 1837, ch. 460, §§40, 72; 2 R. S., 
103, §20; modified by limiting the time to three 
years. 2 R. S., Ill, §66. 



Contents 
of the 
petition. 



§ 342. The petition must be verified by the oath, and 
set forth as far as the same can be ascertained : 

1. The debts outstanding against the estate ; 

2. A description of all the real property of the dece- 
dent, and interests under contracts for the purchase of 
lands, with the value of the respective portions or lots ; 
and whether improved or not ; and whether occupied or 
not ; and, if occupied, the names of the occupants ; 
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3. The Dames and ages of the devisees, husband or 
widow, heirs of the decedent, and any other party in 
interest ; 

4. If presented by an executor, administrator or col- 
lector, the amount of personal property which has come 
to his hands, and the application thereof; and that the 
debts on which the application is founded are not ex- 
pressly charged, nor secured by judgment or mortgage, 
upon the real property of the decedent, or if so secured, 
by mortgage or charge, then, that the remedies of the 
creditor, on such mortgage or charge, have been ex- 
hausted. • 

2 R. S., 100, § 2. 

^ 343. If such petition be presented by any other ^^^™Jf'' 
person than an executor, administrator or collector, the ^^'"'^* 
surrogate shall direct the executor, administrator or col- 
lector, to file, on the return of the order to show cause 
hereinafter mentioned, a statement, under oath, of all the 
matters specified in the preceding section, so far as the 
same can be ascertained. 

'^ 344. If it appear to the surrogate, by the petition f^^'^J,*"" 
or other competent evidence, that any of the persons 
named in subdivision 3 of section 344, are minors, having 
no general guardian within this state, the surrogate 
shall, before proceeding further, appoint, by order, a 
special guardian, for the sole purpose of acting in the 
proceeding, whose written consent to serve shall be filed 
with the surrogate. Notice of the intention to apply for 
such appointment must be served on the minor at the 
same length of time previous to the application for ap- 
pointment, and in the same mode, as is hereinafter pre- 
scribed for service of citations. 

From 2 R. S., 100, §§ 3, 4. 

<^ 345. If, upon such petition, it appears to the surro- order to 

Bhow cause* 

gate that all the personal property applicable to payment 
of debts has been so applied, or that the executor, ad- 
ministrator or collector has proceeded with reasonable 
diligence in converting the assets into money and apply- 
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ing it to the payment of debts ; and that it is insufficient 
for the payment of the debts, on which the application 
is made, or that the debts cannot be paid without resort 
to the real property, he may grant an order requiring 
all persons interested to appear at a specified time and 
place, not less than forty days, and not more than seventy 
days from the time of making the order, and show 
cause why the real property of the decedent should not 
be mortgaged, leased or sold. If it appear to the surro- 
gate that there are any parties claiming an interest in the 
property, under the heirs or devisees, the order shall be 
addressed also to them. 

2 R. S. , 101, § 5. The last clause is new. See Richard- 
son V, Judah, 2 Bradf., 157. 



Fublioation 
and servioe 
of order. 



'^ 346. Such order shall be published, in a newspaper 
printed in the county, once in each week, for four suc- 
cessive weeks, the publication to commence at least 
twenty-eight days before the time specified ; and a copy 
thereof shall be served on the parties named in subdi- 
vision 3 of section 345, except that in case of minors the 

service shall be upon their general or special guardian. 

2 R. s., 101, § 9. 

Thehearing § 347. TJpon proof of the due publication and service 
of the order, the surrogate shall be deemed to have 
acquired full jurisdiction of the subject matter and of the 
parties so served ; and he shall thereupon proceed to 
hear the proofs and allegations of the parties. The 
executors, administrators or collectors, and other wit- 
nesses may be examined. 

2 R. S., 101, § 8 ; Laws of 1850, ch. 82 ; Bloom v. Bur- 
dick, 1 Hill, 130; Schneiders. McFarland, 2 N. Y. 
(2 Corns*.)* 459. 

Contesting ^ 348. Any party in interest may show that all the 
manda. persoual property applicable to payment of debts has 
not been duly applied ; may contest the validity of 
any demands represented as existing against the estate ; 
and may set up the statute of limitations in bar to such 
demands ; and no act or admission by an executor, ad- 
ministrator or collector, of any demand so barred shall so 
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revive the same as to authorize proceedings, under this 
article, for payment of the same. 

2 B. S., 101, § 10. 

§ 349. Where a ludgment or decree has been recovered Debt for 

^, JO which Judg- 

against an executor, administrator or collector, for any g^n m" 
debt due from the decedent, such debt shall, notwifch- «<>^«"^ 
standing be deemed a debt of the decedent, within the 
provisions of this article, to the same extent, to be es* 
tablished in the same manner, as if judgment or decree 
had not been recovered ; but a judgment or decree upon 
a trial on the merits, shall be frima facie evidence of 
such debt before the surrogate. 

LawB of 1887, ch. 400, § 72; as amended Lawa of 1843, 
oh. 172 ; 1847, ch. 298 ; same atat.; 2 B. S., 4th ed., 
293, § 69 ; Ferguson o. Broome, 1 Bradf., 10. 

% 350. If, on the hearing, a question of fact arises, S^!"^' 
which, in the opinion of the surrogate, requires a trial 
by jury,' he may make an order stating, distinctly and 
plainly, the questions of fact to be tried, and directing 
a trial at the next circuit court in the county, and such 
cases shall have preference on the calendar. 

New trials of such, questions may be granted by the 
court in such cases, as in civil actions; and the final 
determination of the question is conclusive thereon in 
the proceedings before the surrogate. 

2 R. S., 102, g 11 ; CoDB of Pbooedvbb, § 72. 

^ 351. The surroffate shall enter in his records a list of Record of 

y o demands 

the demands which are established against the estate, ^tlbii^^d. 
and the vouchers supporting the same shall be filed in 
his office. 

2 R. 8., 102, § 13. 

^ 352. The surrogate shall not grant the application ^^^\ 
until, upon examination, he is satisfied : mLy^b^ 

1. That the proceedings on such application are regu- ^^^^^^ 
lar; 

2. That the debts on which the application is founded 
were debts of the decedent, and are justly due and 
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Mortgage 
or lease to 
be made in 
preference 
to a sale. 



Limit of 
leaae. 



EffBOtof 

lease or 
mortgage. 



Sale. 



owiDg, and that they are not expressly charged, nor 
secured by judgment or mortgage, upon the real pro- 
perty of the decedent; or if they be so secured by a 
mortgage or charge, then that the remedies of the credi- 
tor, by virtue of such mortgage or charge, have been 
exhausted ; 

3. That all the personal property of the decedent 
which could have been applied to payment of the debts 
has been duly applied, or that the executor, administra- 
tor or collector has proceeded, with reasonable dili- 
gence, in converting the personal property into money, 
and applying it to the payment of debts ; and that the 
personal property is insufficient for the payment of 
the debts on which the application is made; or that 
the debts cannot be paid without resort to the real 
property. 

2 R. 8., 102, § 14 ; as modified bj Laws of 1837, oh. 
460, § 41. The last olause is new. 

^ 353. The surrogate, when so satisfied, shall ascertain 
whether sufficient money can be raised, advantageously 
to the estate, by a mortgage or lease of the property or 
a part thereof, and if so, he shall direct such mortgage 
or lease to be made by the executor, administrator or 
collector. 

2 R. S., 103, § 15. 

^ 354. No such lease shall be for a longer time than 
until the youngest person interested in the property 
leased shall become twenty-one years of age. 

2 R. S., 103, § 16. 

^ 355. A deed, lease or mortgage, executed under the 
authority of the surrogate under this article, shair be as 
valid and effectual as if executed by the decedent imme- 
diately previous to his death. 

2 R. S., 103, § 17. 

^ 356. If it appear to the surrogate that the moneys 
required cannot advantageously be raised by mortgage 
or lease, he shall order a sale, by the executor, adminis- 
trator or collector, of the real property or of a part 
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thereof, or, from time to time, saccessive sales of parts 
of it, as may be best for the estate, and the parties in 
interest. No more shall be sold than is sufficient to pay 
the debts of the decedent ; except that if a part thereof 
cannot be sold without manifest prejudice to the parties 
in interest, then the whole or any part may be sold. 
The sale may be in such order as the surrogate may 
direct. In the case of a testator, the property shall be 
sold in the order mentioned in section 250, except that 
property expressly devised or charged to pay debts can- 
not be sold under the provisions of this article. 

Modified from 2 R. S., 103, §§ 18-20. 

^ 357. Before irranting an order to sell, mortgage or Bond on 

*-^ , '^ order for 

lease, the surrogate shall require a bond to the people {^^^ 
of this state, with two or more sureties, to be approved n*«'*«Nf«' 
by him, and to be jointly and severally bound, in a 
penalty double the value of the property ordered to be 
sold or the amount to be raised by such mortgage or 
lease, conditioned for the payment of all such moneys, 
after deducting expenses, and for the delivery of all 
securities taken by them on any sale, to the surrogate, 
within twenty days after the same are received; and 
for the accounting for such moneys whenever required 
by the surrogate or a court of competent authority. 

2 R. S., 104, § 21. 

^ 358. If the executors, administrators or collectors fail Appoint. 

ment of 

to execute, within a reasonable time, the bond required ^'j^Jf^ 
by the preceding section, the surrogate shall appoint a 
disinterested freeholder, to execute such mortgage or 
lease or to make such sales, who shall execute a similar 
bond, and shall have the same powers, and be liable to 
pay over, deliver and account, in respect thereto, in the 
same manner as an executor, administrator or collector. 
In making such appointment he shall give preference 
to any person nominated by the creditors of the dece- 
dent. 

2 R. S., 104, §§ 23, 24. 

14 
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pointment. 



Termiof 



Mode. 



Time and 
place of 

■ala. 



Notloa of 
sale* 



^ 359. In case of the death, removal or disqualification 
of the executor, administrator or collector, or of the free- 
holder appointed, the proceeding shall not abate; and 
the surrogate may authorize his successor, or another 
freeholder in place of such first appointee, to complete 
the proceedings ; and he shall giye the security above 
required. 

Laws of 1850, oh. 152. 

^ 360. To secure an advantageous sale, the surrogate 
may allow the same to be made upon terms of a credit, 
not exceeding three years, for not more than three- fourths 
of the purchase money, to be secured by the purchaser's 
bond and mortgage upon the premises. 

2 R. S., 105, § 28. 

§ 361. Where the property consists of several known 
lots, tracts or parcels, it is the duty of the person 
appointed to make the sale, to cause each to be sepa- 
rately exposed for sale, unless the order otherwise direct. 

Note. — This section is new. See Delaplaine v. 
Lawrence, 3 N. Y. (3 Comst.), 301 ; and see 2 R. 
S., 369, § 58. 

^ 362. Every sale of any parcel of real property, 
under an order made under this article, shall be in the 
county where such parcel or the greater portion thereof is 
situated, at public vendue, between the hour of nine in 
the morning, and the setting of the sun of the same day. 

2 R. S., 104, 4 26. 

§ 363. Notice of every such sale, describing, with 
common certainty, each parcel to be sold, and specifying 
the improvements thereon, if any, and stating the time 
and place of sale, shall be posted, for six weeks, at 
three of the most public places in the town or ward 
where the sale shall be had, and shall be published in a 
newspaper, if there be one printed in the same county, 
and if there be none, then in the state paper, once in 
each week for six successive weeks, the publication to 
commence and the notice to be posted at least forty-two 
days before the day of sale. 

2 R. S., 104, § 25. 
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^ 364. The person appointed to make the sale, and who not to 
the guardians of any minor interested, shall not, directly 
or indirectly, purchase or be interested in the purchase, 
except for the benefit of the ward, or for the benefit of 
the estate in the cases authorized by section 313. All 
sales made contrary to the provisions of this section are 
void, except as against a purchaser in good faith without 
notice. 

^ 365. The person making the sale shall immediately vaeftting or 
make a return of the proceedings upon such order of ■^•• 
sale to the surrogate, who shall examine the proceedings, 
and may also examine him and any other person on oath, 
touching the same ; and if he shall find that the proceed- 
ings were unfair ; or that the sum bid is disproportionate 
to the value, and that a sum exceeding such bid, at 
least ten per cent, exclusive of the expenses of a 
new sale, may be obtained, he shall vacate such sale, 
and direct another, which shall be notified and conducted 
pursuant to the requirements of the preceding sections. 
Otherwise he shall make an order confirming the sale 
and directing the proper conveyances to be executed. 

2 R. S., 105, §g 29| 30. 



§ 366. Such conveyances shall refer to the order of oonvey- 
sale, and the order of confirmation, and shall convey the 
estate free from the dower of the widow of the decedent. 

Note 2 R. S., 105, § 31. Modified so as to 

make a reference to the orders sufficient, in place 
of reciting them at large. 

^ 367. Irregularities and defects in the petition, sub- 2Sb®^JJ\, 
sequent proceedings, or in the recitals in the deed do not IfilJf^*'^" 
affect the title of a purchaser in good faith, unless they 
are such as would affect such a title under a purchase on 
a sale by order of a court of general jurisdiction. This 
section shall apply to all proceedings and sales hereto- 
fore made or had under the direction of any surrogate- 
Laws of 1850, oh. 82 ; 2 R. S., 110, § 59. 
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Bffeotof '^ 368. The heirs and devisees and all the remaining 
heirs, *o. real property of the decedent shall be exonerated fror 
all claim or charge by reason of debts established unihr 
sections 351 and 370, in so far as the moneys aitfliDg 
from the sale, lease or mortgage are sufficient to pay 
such debts. 

2 R. S.. 106, § 34. 

Proceedi § 369. The moneys arising from any mortgage, lease 
or sale, under this article, shall be brought into the office 
of the surrogate, and be distributed by him as follows : 

1. He shall pay the expenses of the proceedings ; 

2. In case of sale, he shall next satisfy any claim 
of dower which the widow of the decedent may have 
upon the property so sold, by the payment of such sum 
in gross, as shall be deemed, upon the principles of law 
applicable to annuities, a reasonable satisfaction for such 
claim, if the widow, by her deed duly acknowledged or 
proved, consents to accept such sum in lieu of her dower. 
If after a reasonable notice for that purpose, no such con- 
sent be given, then the surrogate shall invest one-third of 
the gross proceeds of the property in which she has such 
claim, on bond and mortgage on unincumbered real 
property within this state, worth at least double the 
amount invested, and on interest, which interest the 
surrogate shall collect and pay over to the person 
entitled thereto during her life ; 

3. The remainder of such moneys arising on the sale, 
mortgage or lease, so far as necessary to pay all the 
decedent's debts, shall be divided, by the surrogate, 
among the creditors in proportion to their respective 
debts, without giving any preference to bonds or other 
specialties, or to any demands on account of any 
suit being brought thereon. Debts of the decedent, 
not due, shall be paid on a rebate of legal interest. 

Previous notice of the time and place of making the 
distribution shall be published once in each week, for six 
weeks successively, commencing at least forty-two days 
before the time appointed, in a newspaper printed in the 
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county. The surrogate may also publish such notice in 
such other newspaper, as he may deem most likely to 
give notice to the creditors. 

2 B. S., 106, §§ 35-40, 45. 

^ 370. Before making the distribution the surrogate DiBtriba- 
shall hear proof of and record any debts against the 
decedent which were not previously presented, and 
established or proved to be unfounded, on the appli- 
cation for the order to sell, mortgage or lease* On such 
hearing he shall proceed according to the rules pre- 
scribed by sections 347, 348, 349, 350 and 351; and he 
shall enter, in his records, a list of such as are thereupon 
established* Debts which were established under sec- 
tion 351 shall not again be controverted, unless upon the 
discovery of some new evidence to impeach the same, 
and on due notice to the claimant. 

2 B. S., 107, §§ 41, 42. 

^ 371. If after distribution, under section 369, there sarpiotto 
be any overplus of the proceeds of the sale, lease or *«• 
mortgage, the same shall be distributed among the heirs 
and devisees of the decedent, or the persons claiming 
under them or holding demands against them which 
were at the time of the sale liens upon the property, 
according to their respective rights in the premises. 

2 B. S., 107, § 43 ; Sean v. Mack, 1 Bradf., 3^4 (af- 
firmed 17 N. Y., 445). 

§ 372. If any portion thereof belongs to a minor or to Moneys 
any person who has a temporary interest therein, and the minors, &o. 
reversion belongs to another person, the surrogate shall 
make such order for the investment thereof, and for the 
payment of the interest and of the principal, as the 
supreme court is authorized or required by law to make 
in analogous cases. Such investments shall be secured 
by bond and mortgage upon unincumbered real property 
within this state, worth at least double the amount of 
such investment, and the interest and principal shall be 
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distributed by the surrogate, to those entitled thereto, in 
conformity to the order directing such investment. m 

Laws of 1850, oh. 150, §§1,2. - ^ 

Form and § 373. All socurities taken under this article shaV be 

custody of •* T L J 

ieourities. takcu by the surrogate in his official name, and fee de- 
livered to him and kept in his office as part of his official 
papers, and be delivered to his successor. The surrogate 

Collection shall coUcct monevs due thereon, from time to time, and 

of moneys •' ^ 

se^caJSies. ^istri^^t^ the samo according to the rights of the parties 
therein. 

From 2 R. S., 107, § 45 ; Laws of 1850, oh. 150, § 2. 
Extended to all securities. 

proleouting ^ ^'^^' ^^ *^® plaintiff in any action against heirs and 
a^aiMt devisees, upder the provisions of chapter IV of this title, 
heirB, &c. gjg^^g jjQ prosecute such action against them, after notice 
of an application having been made to a surrogate, 
according to the provisions of this article, he shall 
not be entitled to any share in the distribution of 
the moneys arising on the sale, mortgaging or leasing 
of the property, pursuant to such application. 

2 R. S., 109, §§ 53, 54. 

frtudu!en°t' ^ ^^^' ^^^^ pcrsou appointed as herein directed, who 
saiM. fraudulently sells any real property of the decedent, con- 

trary to the foregoing provisions, shall forfeit double the 
value of the property sold, to be recovered by the person 
entitled to succeed thereto. 

2 R. S., 110, § 58. 

irregTiiari-. ^ 376. Whenever a sale of any real property has here- 
tics on for- ^ ^ J r ^ r J 

how curld. tofor® ^^®^ made, by virtue of an order of the court of 
probates, or of a surrogate, and a conveyance executed 
in pursuance thereof, but without the concurrence of 
any discreet person besides the executor or administrator, 
as at one time was required by law, and wherever any 
conveyance has been executed, in pursuance of such sale, 
without setting forth at large the order of the surrogate 
directing such sale, or the order confirming the same, as 
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ieretofore required, such irregularities may be rectified 
and the sales confirmed by the supreme court. 

2 R. S., 110, § 61. 

§ 37<7. Upon application to confirm such sales the 2fd d'oSSS 
court shall direct a reference to examine and report **' ^••'^"^* 
touching the proceedings on such sale, and whether any 
heirs or devisees of the real property sold, or persons 
claiming under them, reside within this state. Upon 
the coming in of the report, notice shall be published 
in the state paper for eight weeks successively, com- 
mencing at least fifty-six days before the day specified, 
stating that such report has been filed and where, and 
requiring all persons interested to appear before the 
court, at such time and place as the court shall have 
directed, to show cause why such sale and conveyance 
should not be confirmed. If it appears by the report 
that any heirs or devisees of the real property sold, or 
any person claiming under them, reside within this 
state, a copy of such notice shall be served on them, 
either personally or by leaving the same at their usual 
dwelling place, in case of their absence, at least four- 
teen days before the day specified in the notice. 

Id., ^ 62, 63, 64. 

'^ 378. If upon the hearing of such application, ^^^^l^i^^^ 
the examination of the proceedings, it appears to the 
satisfaction of the court that the surrogate or court 
ordering the sale had acquired jurisdiction of the sub- 
ject matter, and of the persons, and that the sale was 
made fairly and in good faith, it shall make such order 
for confirming the sale and conveyance as it shall deem 
equitable, and such sale and conveyance shall from that 
time be confirmed and valid, according to the terms of 
the order. 

Note.— 2 R. S., Ill, § 65. There has been 
question made as to whether the court can in this 
proceeding look at objections to the jurisdiction, 
and the clause above on that point has been added 
to settle the question. There seems to be no rea" 
son why the fairness of the sale alone is to be 
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drawn in question here, and the parties remitted to 
another proceeding, perhaps before the same tri- 
bunal, to settle the question of jurisdiction, as was 
- done in Boswick v. Atkins, 3 N. Y. (3 Oomst.), 53. 

contracu § 379. Where the real property sold under this article 
on what consists of an interest under a contract for the purchase 

tenna to be ^*' 

^^^' of land, whether the decedent was the oi:iginal pur- 

chaser or an assignee of the contract, the sale shall be 
made subject to all payments that may thereafter 
become due on such contract; and if there be any 
such payments thereafter to become due, such sale shall 
not be confirmed until the purchaser has executed a bond 
to the executors, administrators or collectors of the dece- 
dent, for the benefit and indemnity of them and of the 
persons entitled to the interest of the decedent in the 
lands so contracted for, in a penalty double the whole 
amount of payments thereafter to become due on such 
contract, with such sureties as the surrogate may ap- 
prove, conditioned that such purchaser will make all 
payments for such land that shall become due after the 
date of such bond, and will fully and amply indemnify the 
executors, administrators or collectors of the decedent as 
the case may be, and the person so entitled, against all 
demands, costs, charges and expenses, by reason of any 
covenant or agreement contained in such contract, or 
by reason of any other obligation or liability of the de- 
cedent, on account of the purchase of such lands, and 
against all other covenants and agreements of the dece- 
dent, to the vendor of such land, in relation thereto. 
But if there be no payments thereafter to become due 
on account of such contract, no bond shall be required 
of the purchaser. 

2 R, 8., Ill, §§ 66, 67, 68 ; Laws of 1837, ch. 460, § 42. 

Awignment § 380. Ou Confirming a sale of any interest under a 

■old. contract for the purchase of land, the surrogate shall 

direct the person appointed to make the sale, to execute 

an assignment of such contract to the purchaser; which 

assignment shall vest in such purchaser, his heirs and 
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assigns, all the right, interest and title of the persons 
entitled to the interest of the decedent in the lands sold 
at the time of sale, and such purchaser ^hall have the 
same rights and remedies against the vendor of such 
land as the decedent would have had if be had lived. 

2 R. 8., Ill, § 69. 

'^ 381. If, in the judgment of the surrogate, a part of ^®"<ffj* 
the land, so contracted, may be sold advantageously to ^««>^<^- 
the interest of the estate of the decedent, and so that 
the purchase money of such part will satisfy and dis- 
charge all the payments to be made for such land, 
according to the contract, he may order such part only 
to be sold ; and, in that case, the purchaser shall not be 
required to execute any bond. 

2 R. 8., 112, § 70. 

§ 382. The moneys arising from any sale, under the proJ^J.®' 
three preceding sections, shall be paid to the surrogate 
and be disposed of by him as follows : 

1. He shall pay the expenses of the sale ; 

2. He shall next satisfy any claim of dower which 
the widow of the decedent may have upon the lands so 
sold, in the manner provided in subdivision 2 of section 
369 ; but such claim of dower is hereby declared to 
extend only to the annual interest, during the life of 
the widow, upon one-third of the surplus of the moneys, 
arising from such sale, which shall remain after paying 
all sums of money due from the decedent, at the time of 
such sale, for the land so contracted and sold ; 

3. He shall apply the residue, in the first instance, 
to the payment of all sums then due from the decedent 
to the vendor oii account of such contract ; 

4. He shall distribute the balance among the creditors 
and others, in the manner hereinbefore provided in the 
case of other sales. 

2 R. S., 112. §§ 71, 72, 73. 

§ 383. Where a portion of the land, so contracted, is conTeyance 

' ^ ' ' on sale of 

sold, the person appointed shall execute a conveyance denvslnte- 
therefor to the purchaser, which shall transfer to him all o?Ln°dr'* 

16 
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contracted j-j^g rfghts of the decedent to the portion so sold, and all 
rights which shall be acquired to such portion by the 
executor or administrator, or by the persons entitled to 
the interest of the decedent in the land sold, at the time 
of sale, on the perfecting of the title to such land, pur- 
suant to the contract. 

2 R. S., 112, § 74. 

contj^actof '^ ^^^' ^P^^ ^^^ payment being made, in full, on a 
enforced, coutract for the purchase of land, a portion of which 
has been sold, according to the preceding provisions, 
the executors, administrators or collectors have the 
same right to enforce the performance of the con- 
tract which the decedent would have had if he had 
lived ; and any deed executed to them shall be in trust 
and for the benefit of the persons entitled to the inte- 
rest of thie decedent, subject to the dower of the widow, 
if there be any, except for such part of the land, so 
conveyed, as may have been sold to a purchaser accord- 
ing to the preceding provisions ; and as to such part, 
the deed shall enure to the benefit of the purchaser. 

2 R. S., 112, § 75. 
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PUBLIC ADMINISTBATORS. 

Abtiolb L In the city and coonty of New York, 
n. In the other connties of the state. 



ARTICLE L 



THE PUBLIC ADMINISTRATOB IN THE CITY OP NEW TORE. 



Section 885. 
386; 
387, 
389. 
390. 
391. 
392. 
393. 
894. 
395. 
396. 

897. 

398. 
899. 

400. 

401. 

402. 

403. 

404. 

405. 

406. 
407. 

408. 



Official bond. 

Commissions and salary. 

388. His authority. 

Order of surrogate, when necessary. 

Order, when to be granted. 

Subpoena to discover assets. 

Warrant, when to issue. 

Bond to stay warrant. 

Order to take immediate possession. 

Duty of health oi&cer respecting effects at quarantine. 

When perishable property taken by public administrator 

may be sold. 
When to give notice of application for letters of adminis- 
tration. 
Notice, how to be served and published. 
Persons interested may appear and contest the granting 

of letters. 
When letters to be granted to executor, or widow, or 

relative. 
Upon granting such letters, authority of public adminis- 

trator to cease. 
Previous expenses to be deducted from assets, and balance 

to be paid to executor. 
If there be not sufficient assets, expenses to be paid by 

executor, &c. 
When letters of administration to be granted to public 

administrator. 
In what cases public administrator to give notice that 

he will administer. 
How such notice is to be served and published. 
Affidavit of having undertaken administration, &c., to be 

filed. 
Public administrator from thenceforth to administer on 

the estate. 
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Section 409. Powers of public administrator before letters granted or 

affidavit filed. 

410. In certain cases, notices to be served on foreign consuls. 

411. If lawful executor, &o., appear, assets to be delivered to 

him, after deducting expenses. 
412, 413. Gases iu which powers of public administrator shall 
be superseded. 

414. When so superseded, to deliver over assets, after making 

certain deductions. 

415. Actions not to abate. 

416. Rights, powers and duties of public administrators. 

417. Deposit of moneys. 

418. Moneys, how drawn out. 

419. Advances to relatives. 

420. Annual account. 

421. Responsibility of corporation. 

422. Power of common council. 

423. Death of transient persons to'be reported. 

424. Penalty for neglect, when to be recovered. 

Note. — The provisions of this article are, in sub- 
stance, those of 2 R. S., 118, with several modifica- 
tions, which are noted where they occur. 



Official 
boodk 



Oommis* 
slons and 
salary. 



§ 385. The mode of appointment and tenure of office 
of the public administrator of the city of New York, 
are prescribed by the charter. He shall execute a bond, 
with such sureties as shall be approved by the mayor or 
the recorder of the city, to the mayor, aldermen and 
commonalty thereof, in the penal sum of ten thousand 
dollars, conditioned for the faithful discharge of all 
duties enjoined on him by law, and particularly that he 
will account for and pay over, according to law, all 
moneys and property that may come to his hands as 
such administrator. 

Laws of 1857, ch. 446 ; 878, § 21 ; 882, § 26. The oath 
of office, and mode and time of filing the oath and 
the bond, are prescribed hy the PoLinoAL Code, 
§§ 210, 217-222. 

^ 386. The public administrator shall retain a com- 
mission, over and above all expenses, upon all moneys 
that shall come into his hands, at the rate of five dol- 
lars upon the hundred dollars, upon all sums received 
from any one estate, not exceeding two thousand five 
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hundred dollars ; and upon all sums so received, exceed- 
ing that sum, at the rate of two dollars and fifty cents 
upon every hundred dollars; which sums may be so 
retained in preference to any debts or claims, except 
funeral charges. The moneys so retained shall be 
accounted for, and paid by him into the treasury of the 
city of New York. He shall be allowed, and paid 
quarterly, such salary for his services as the common 
council of the city shall prescribe, not less than one 
thousand two hundred and fifty dollars annually. 

'^ 387. He has authority to collect and take charge of jj* •«^^- 
the personal property and rights of action of persons 
dying intestate ; and for that purpose, to maintain and 
defend, as such, any actions and proceedings in the fol- 
lowing cases : 

1. Whenever any person dies intestate, either within 
or without this state, leaving assets within the city and 
county of New York ; 

2. Whenever any assets of a person dying intestate 
arrive within the said city and county after his death ; 

3. Whenever any person, coming from any place out 
of this state, in a vessel bound to the port of New 
York, and arriving at quarantine, near the city of New 
York, there dies intestate, leaving any personal property 
there or elsewhere ; 

4. Whenever any personal property of any such per- 
son, so arriving, and dying intestate, at the quarantine, 
after his death, arrives either at the quarantine or within 
the city of New York ; 

5. Whenever any person, coming from any place out 
of this state, in a vessel bound to the port of New 
York, dies intestate on his passage, and any of his per- 
sonal property arrives at the quarantine. 

In all the preceding cases intestacy shall be presumed, 
until a will be proved and letters testamentary be granted 
thereon. 

^ 38S. The preceding section shall not confer on the w- 
public administrator any authority in respect to the 
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estate of any person, not a citizen of this state, djiag 
out of this state or on board any foreign vessel within 
the harbor of New York, unless : 

1. Such person have landed within the city and county 
of New York, or at the quarantine, near that city ; or, 

2. Unless some part of his personal property ha« 
been so landed ; and when any such property have been 
so landed, the authority of the public administrator 
extends to such property only. 

Order of ^ 389. Whenever there is a husband, widow or next of 

surrogate, ^ ' 

whenneoe.. ^n of any such iutestatc, entitled to a distributive share 
in his estate, residing in the city of New York, at the time 
of his death, the public administrator, upon receiving 
notice of such fact, shall not have any authority to 
interfere with the property of the decedent, until he 
obtains an order from the surrogate to take charge 
thereof. 

Shen'to ^ ^^^' ^^^^ order may be granted by the surrogate 

begranttd. qq t^g application of the public administrator, and on 
due proof, by affidavit, that personal property of the 
decedent is in danger of waste or embezzlement, or 
that, for any other reason, it would be for the benefit of 
the estate to have the same seized and secured. 

?o^dS?over ^ ^^1- I^» ^" ^^y ^^se in which the public adminis- 
*'"®*'* trator is authorized to act, any personal property or 
evidences of debt of the decedent, or of which he had 
possession at the time of his death, or within twenty 
days previous thereto, are not delivered to the public 
administrator, nor accounted for satisfactorily by the 
persons who were about the decedent in his last sick- 
ness, or in whose hands such property or any of it 
may be supposed, at any time, to have fallen, the public 
administrator may institute an inquiry concerning the 
same; and, upon satisfying the surrogate (or, in case 
of his absence, then, any justice of the supreme court 
serving as such in the first judicial district, or any justice 
of the New York superior court, or any judge of the 
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New York common pleas, or the mayor or recorder 
of the city), by affidavit, that there are reasonable 
grounds for suspecting that any such effects are con- 
cealed or withheld, the surrogate or other officer shall 
issue a subpoena to such persons, requiring them to 
appear before such officer, at a specified time and place, 
to be examined touching the estate of the decedent. 

§ 392. Any person so subpenaed may be examined, ^*^°*» 
under oath, by the public administrator; and if it appear *"'*•• 
to the officer conducting the examination that any person- 
al property of the decedent is concealed or withheld, and 
if the person having the possession there fails to give the 
security mentioned in the next section, such officer shall 
issue his warrant, directed to the sheriff, marshals and 
constables of the city or county where such property 
may be, commanding them to search for and seize the 
same; and, for that purpose, if necessary, to break open 
any house, in the day time, and to deliver the property 
so seized to the public administrator. 

§ 393. Such warrant shall not be issued to seize any 2J"^,. 
property, if the person in whose possession it is, or any ■*°*' 
one in his behalf, execute a bond to the public adminis- 
trator, with such sureties and in such penalty as are 
approved by the surrogate or other officer acting in his 
place, conditioned that such obligors will account for 
and pay to the public administrator the full value of the 
property so claimed and withheld, and which shall be 
enumerated in the condition, whenever it shall be deter- 
mined, in any suit to be brought by the public adminis- 
trator, that such property belongs to an estate which 
the administrator has, by law, authority to collect and 
preserve. 

'^ 394. The surrogate or other officer, to whom an ordwt© 
application, under section 391, is made, may, m his dis- ^»atopo«. 
cretion, grant an order authorizing the public adminis- 
trator to take possession of and safely keep all the 
personal property of the decedent within the county. 
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In executing such order, the public administrator shall 
proceed as sheriffs are required by law to proceed upon 
attachments delivered to them, and shall make and 
return an inventory of the property. The execution of 
the order upon property incapable of manual delivery 
shall be in the mode prescribed by section 235 of the 
Code of Procedure. 

Note. — This section is new. 



Duty of 
health offi- 
cer in cer- 
tain oMes. 



PeriBhablo 
property. 



Notice, 
vrhen to be 
given. 



<^ 395. If any property of which the public adminis- 
trator is authorized to take charge is at the quarantine 
at the time of the death of the decedent or arrives there 
afterwards, it is the duty of the health officer or his 
deputy, whichever may be present, to secure the same 
from waste and embezzlement, and immediately to give 
information of such property to the public administrator, 
to cause an inventory thereof to be taken, and to deliver 
the same to the public administrator, unless the said 
property be of such a description as ought not to be 
removed or may be ordered to be destroyed, under the 
laws concerning the public health. A health officer or 
any deputy who fails to comply with this section is liable 
to the public administrator for property lost or wasted 
by the neglect. 

Note. — The Jast provision of this section is new. 

§ 396. If any property taken into the charge of the 
public administrator is in a perishing condition, the sur- 
rogate may, on proof of the fact, grant to the public 
administrator an order authorizing its immediate sale at 
public auction. 

§ 397. If the property of any intestate, of which the 
public administrator is authorized to take charge, exceeds 
one hundred dollars in value, he shall immediately give 
notice of his intention to apply to the surrogate of New 
York, for letters of administration upon the estate of 
such intestate, specifying the time and place when such 
application will be made. 
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'S 398. Such notice shall be sei'ved personally on the How»erved 

, and pub- 

husband or widow and on the relatives of the intestate i^ahed. 

entitled to any share in bis estate, if there be any to be 

found in the city of New York, at least thirty days 

before the time tiierein specified. If there be none to 

be found in said citv, and in all cases where the notice 

is not personally served, it shall be published, at least 

twice in each week for four weeks, conamencing at least 

thirty days before the day specified, in some newspaper 

printed in the city of New York. 

<^ 399. At the time specified in such notice, any person {^{JJJJJ^^^^ 
interested in the estate may appear and contest the twied." 
granting of letters of administration to the public 
administrator, and shall be entitled to subpoenas to 
compel the attendance of witnesses on such hearing. 

§ 400. If it appear that the decedent left a will of when 

** •■• *• executor, 

personal property by which an executor is appointed J^jJSve°' 
who is competent and quali6ed to act as such, or if it feuewf^^ 
appear that there is a husband or widow, or any relative 
entitled to a share in the estate, willing, competent and 
qualified to take letters of administration with the will 
annexed, if there be one, or to take letters of adminis- 
tration if there be no will, then, letters testamentary 
shall be granted to such executors or letters of adminis- 
tration shall be granted to such husband, widow or 
relative, as in other cases. 

§401. Upon such letters beinff granted, all control Effect of 
and authority of the public administrator over the estate 
shall cease, and every order that may have been pre- 
viously granted to him, in relation to the estate, shall 
be revoked. 

§ 402. Expenses incurred by the public administrator Previoui 

in all necessary measures and proceedings, under the be paid. 

foregoing provisions of this article, shall be taxed and 

allowed by the surrogate, and may be retained by the 

public administrator out of any moneys or property of 

the decedent in his hands ; and the residue thereof shall 

18 
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be delivered by him to the executor, admiDistrator or col- 
lector, so allowed or appointed, without any abatement, 
deduction or commission whatever. 

Previouj ^ ^ 403. If there shall be no money or property of the 
be paid. decedent in the hands of the public administrator to pay 
such expenses, the same, after being allowed and taxed, 
shall be paid by the executor, administrator or collector 
so appointed in preference to all other debts or claims, 
except funeral charges, and the public administrator 
may maintain an action therefor in his own nanie. 

wheTtobe ^ ^^^' ^^ ^^ letters be granted, under section 400, 
pubiSti* then, unless it appear that letters testamentary or of 
miniitrator. a^j^ainistration have already been granted on the estate, 
the surrogate shall grant letters of administration, or of 
administration with the will annexed, to the public 
administrator ; briefly stating that administration of the 
personal property of the decedent has been granted him 
according to law ; which letters, the record thereof, and 
a transcript of such record, duly certified, shall be con- 
clusive evidence of the authority of the public adminis- 
trator in all cases in which he is authorized by law to 
act. 

Notio« of^ § 405. If the property of any intestate, which the 
to be giren. P^l>lic administrator is authorized to take charge, be 
worth a sum not exceeding one hundred dollars, he shall 
immediately give notice, briefly stating that the effects 
of the decedent, naming him with his addition, in the 
hands of the public administrator will be administered 
. and disposed of by him according to law, unless the same 
be claimed by an executor, administrator or collector of the 
d^ecedent by a certain day to be specified in such notice, 
not less than thirty days from the service or first pub- 
lication thereof. 

Howierred ^ 406. Such notico shall be personally served upon 
the husband or widow, and every relative of the dece- 
dent who resides in the city of New York, if any can 
be found ; and, if none be found, and in all cases where 
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personal service is not made, such notice shall be pub- 
lished, once in each week for four weeks, commencing at 
least thirty days before the day specified, in a newspaper 
printed in the city of New York. 

^ 407. If, at the time appointed in such notice, no Affidavit, 
claim to the property of the decedent is made by any 
lawful executor, administrator or collector, the public 
administrator shall make, and file in the office of the sur- 
rogate, an affidavit, stating the value of the personal pro- 
perty of the decedent, the service and publication of the 
notice by him, as above directed, and that no claim has 
been made according to law, and that he has taken upon 
himself the administration of the estate. 

^ 408. Upon filing such affidavit, the public adminis- Effect of 
trator shall be vested with all the rights and powers and vitT* * *" 
subject to all the duties of an administrator of the estate 
of the decedent, in the same manner as if letters of 
administration had been granted. Such affidavit, and a 
duly certified copy thereof, shall be presumptive evi- 
dence of the facts therein contained, and that adminis- 
tration of the estate of the decedent has been commit- 
ted to the public administrator, according to law. 

§ 409. Until letters of administration are granted to powers of 
the public administrator or until an affidavit is filed by traTorbe- 

fbre If tterSi 

him, as above directed, he shall not proceed in the *^«- 
administration of any estate, further than to pay funeral 
charges, to take possession of and secure the personal 
property, as hereinbefore authorized, to sell such of it 
as is perishable, and to defray the expenses of such pro- 
ceedings, and of serving and publishing notices, and of 
taking out letters. 

§ 410. If the decedent of whose estate the public Notices to 
administrator is authorized to take charge is a foreigner, foreigrcon- 
and has not become naturalized or taken any steps for 
that purpose, it is the duty of the public administrator 
to serve upon the consul of the nation to which the 
decedent belonged, if any there be in the city of New 
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York, the notice of his intention to apply for letters of 
administration, and of his intention to administer, here* 
inbefore specified, in the same manner as they are herein 
directed to be served upon the widow or relative of the 
decedent. 

AsaetBto § 411. If anv lawful executor, administrator or collec- 

be delivered ^ -^ . 

MeSutOT *^^ appears to claim the property of the decedent, at any 
^' time before the public administrator becomes vested with 

the power of administering such property, he shall, oh 
producing the letters testamentary or of administration, 
be entitled to receive the personal property of the 
decedent in the hands of the public administrator, after 
deducting the charges, specified in sections 402 and 409, 
to be allowed and taxed by the surrogate, as therein 
directed. 

Powers of § 412, The powers and authority of the public admin- 

piiblic ad- , *f L 

ministrator, istrator, iu relation to the estate of any decedent, shall 

when 0U- ^ ' 

pereeded. j^g superseded in the three following cases : 

1. Where letters testamentary are granted to any 
executor of a will of the decedent, either before or after 
the public administrator has taken letters or become 
vested with the powers of an administrator upon such 
estate ; 

2. Where letters of administration or collection of 
such estate are granted to any other person before 
the public administrator becomes vested with the 
powers of an administrator upon the same estate ; 

3. Where letters of administration or collection are 
granted upon such estate, by any surrogate having juris- 
diction, at any time within six months after the public 
administrator became vested with the powers of an 
administrator upon such estate. 

lb. "^ 413. If any relative of the decedent, entitled to 

administration on his estate, being competent and quali- 
fied, according to law, shall, within three months after 
the public administrator has become vested with the 
powers of an administrator on such estate, apply to the 
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surrogate of New York for letters of administration, the 
same shall be granted to him, upon proof to the surro- 
gate that the applicant did not reside in the city of New 
York at the time of the death of the intestate ; or that, 
residing in the said city, no notice was served on him, as 
herein required, 

^ 414. Upon notice being given to the public admin- Aweuto 
istrator of the granting such letters testamentary or ▼•'•*• 
letters of administration, in either of the cases aforesaid, 
by producing to him, duly attested, copies thereof, his 
powers and authority, in relation to such estates, shall 
cease; and he shall deliver over to the executor or 
administrator so appointed all property in his hands 
belonging to the estate, after deducting his commissions 
on the moneys received by him at the rate herein- 
before allowed ; and the expenses incurred by him, in 
sections 402 or 409 specified, to be allowed and taxed 
as therein directed. 

§ 416. No action that shall have been commenced by ActioBt not 

. to abate. 

the public administrator shall abate on account of his 
authority having ceased for any causes; but the same 
may be continued by his successor or the executor or 
administrator succeeding him in the administration of 
the estate in relation to which such suit shall have been 
brought. 

§ 416. Whenever the public administrator becomes Right*, 
vested with the right of administering upon any estate, SotiS o" 
as herein provided, he possesses the following rights and mtnistrator. 
powers, and is subject to the following obligations : 

1. He hajs all the rights and power given by law to 
any administrator, except so far as the same may be 
q.ualified by the succeeding provisions ; 

2. Hie may, like any other administrator, sue and be 
sued ;. 

3. He must make and return an inventory, in all 
oases, in the same manner and within the same time as 
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is required by law of other administrators, and the same 
proceedings may be had to compel such return ; 

4. He may sell the personal property of the decedent, 
at public auction, after publishing notice thereof, six 
days, daily, in a newspaper in the city of New York ;^ 

Note. — Modified by prescribing a notice of six 
days, in all cases ; the same time which is fixed by 
law for notices of execution sales. 2 R. S., 366, 
§21. 

5. He shall not sell any stocks, bonds, securities or 
evidences of debt, unless for the payment of debts and 
expenses of the estate, and on the order of the surrogate, 
to be duly entered upon his record ; 

Note. — ^This subdivision is modified to include 
all securities as well as public and corporate stocks 
and to allow of their sale as well for expenses as 
for debts. 

6. If the estate of the decedent, in his hands, exceeds 
two hundred and fifty dollars in value, he shall, by pub- 
lication, once in each week for eight weeks, in a news- 
paper printed in the said city, and in the state paper, 
give notice to the creditors of the decedent to exhibit 
their claims ; 

7. He may, in his discretion, proceed, as other admin- 
istrators are allowed by law, to compel creditors to 
exhibit their claims, and with the like effect in all 
respects ; 

8. He shall adjust and pay all demands against the 
estate of the decedent, in the same manner as other 
administrators, and, like them, may refer all disputes 
respecting such demands ; 

9. One year after he becomes vested with the right of 
administering upon any estate, he shall account, on oath, 
to the surrogate of New York for all assets of such 
estate received by him, and for the application thereof; 
and the same proceedings may be had to compel such 
account as are provided by law in the case of adminis- 
trators ; 
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10. He may, in his discretion, proceed as other 
administrators are allowed by law, after the expiration 
of twelve months from the time he became vested with 
the powers of an administrator on any estate, to have a 
final settlement of his accounts, and with the like effect; 

11. In the settlement of his accounts, he shall hot be 
allowed for any payments made by him, unless, in addi* 
tion to the other vouchers therefor, it appears that the 
same were made on the Order of the surrogate, and on a 
printed check, signed by himself and the comptroller of 
the city of New York, upon the bank in which his 
deposits are required to be made; excepting that he 
may be allowed for current expenses authorized by law, 
not to exceed fifty dollars in one case ; 

Note. — Modified by requiring the order of the 
surrogate, and by substituting fifty for twenty 
dollars. 

12. In the settlement of his accounts, he shall not be 
allowed for any demand which he may have against the 
estate of the decedent, unless such demand was specified, 
in writing, to the surrogate at the time of applying for 
letters of administration, or at the time of filing the 
affidavit herein required to vest him with the rights of 
an administrator; nor unless it appears that he had such 
demand or that the liability on which it may be founded, 
existed previous to the death of the person against whose 
estate it may be exhibited ; 

13. He shall pay all legacies and shares of the estate 
of the decedent according to the decrees of the surro- 
gate ; 

14. The balance of any moneys remaining in his 
hands, on the adjustment of his accounts, shall be paid 
into the treasury of the city of New York ; and he shall 
transfer and deliver to the corporation of said city all 
public stock, and all stock in any incorporated company, 
belonging to the estate of the decedent. 

§ 417. The public administrator shall deposit all Deport of 

' L r moneys. 

moneys by him received, within two days after the 
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receipt thereof, in such bank as the common council 
of the city shall designate, to the joint credit of himself 
and the comptroller of the city of New York ; except- 
ing so much as may be necessary to pay the current 
expenses of any proceedings authorized by law, which 
shall be allowed by the surrogate of New York, and 
shall not exceed fifty dollars in any one case. 

Note. — Modified by substituting fifty dollars for 
twenty. 

drown ouiT '^ ^^^' ^^^ moneys so deposited shall be drawn out 
only on the order of the surrogate and the joint check 
of the public administrator and the said comptroller, in 
the cases where, by law, the public administrator is 
required to pay out moneys. The comptroller shall 
preserve a register of all checks signed by him, as part 
of the documents of his office. 

Note. — Modified by requiring the order of the 
surrogate. 

Advances <^ 419. The public administrator may, at any time, 
advance to the husband, widow or any relative of the 
decedent such portion of the share of any estate to 
which he may be entitled, not exceeding fifty dollars, as 
in the opinion of the surrogate may be necessary for 
their support. 

Annual <^ 420. The public administrator shall exhibit to the 

account of •■• 

public ad- common council of the city, between the tirst and the 

ministrator. •^ ' 

fourteenth days of January, in each year, a statement, on 
oath, of the moneys received by him for commissions 
and expenses ; and of the total amount of his receipts 
and expenditures in each case in which he has taken 
charge of and collected any effects, or in which he has 
administered on any estate, during the preceding year, 
with the name of the decedent, his addition, the place 
of his residence at the time of his death, if the same be 
known, and the country or place from which he came, 
if he was not a resident of this state at the time of his 
death. The public administrator shall cause such state- 
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ment to be published, for three weeks, daily, in a news- 
paper in the city of New York, and, twice in each week, 
in the state paper; the expense of which shall be deducted 
by him from the balance, in his hands, payable to the 
city treasury. 

For every failure to render or to publish such state- 
ment, he shall forfeit five hundred dollars, to be recov- 
ered by the attorney-general, for the use of this state ; 
and, on such recovery being had, he shall forfeit his 
office and be thereafter incapable of being appointed to 
the same. 

^ 421. The mayor, aldermen and commonalty of the ^^^^J^^f' 
crty of New York are, in all cases, responsible for the «o'p°"^"<>°' 
application of all moneys received by the public admin- 
istrator, according to law, and for the due and faithful 
execution of all the duties of his office, and for all 
stock transferred by the public administrator, and the 
dividends received thereon, and for all moneys paid into 
the city treasury by him or which ought to be so trans- 
ferred or paid in according to law, after deducting there- 
from the commissions allowed by law ; but not for 
interest on any such moneys or on dividends on stock. 
All persons who shall be entitled to receive such moneys 
and stock as creditors, legatees or relatives of the dece- 
dent, and all persons aggrieved by any unauthorized acts 
or omissions of the public administrator have the same 
remedies therefor against the corporation as they would 
have against any executor. 



§ 422. The common council of the city may ffive Power of 
such directions, and make such regulations, for the °oa»oii- 
government of the public administrator as they may 
from time to time, deem necessary and proper to carry 
into effect the provisions of this article ; and it shall be 
his duty faithfully, in all things, to conform to the same. 

^ 423. Every person keeping a boarding or lodging- Death of 

tranBient 

house in the city of New York shall report, in writing, personB to 
to the public administrator, the name of every transient 

17 
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person who may die in such house, within twelve hours 
after such death. Whoever neglects to comply with 
this provision shall forfeit one hundred dollars, to be 
recovered by the name of the public administrator, the 
one moiety thereof to his own use, and the other moiety 
to the use of the corporation of the city. 

<^ 424. The public administrator in New York, shall 
cause a copy of the preceding section to be left at every 
boarding and lodging-house in the city of New York, at 
least once in each year ; and he shall not be entitled to 
recover of any person the penalty without due proof of 
the service of a copy of that section, personally, on the 
defendant, previous to the neglect for which such action 
may be brought, and within one year before the com- 
mencement of such action. 



ARTICLE II. 

PUBLIC ADMINISTRATORS IN OTHER COUNTIES THAN THE 
CITY AND COUNTY OF NEW YORK. 
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Notice to be published. 

434. Letters to claimant. 

Effect thereof. 

Letters to county treasurer. 

Copy of letters to be sent to comptroller. 

Powers of county treasurer before letters. 

Authority, how superseded. 

Effect thereof. 

Powers as administrator. 

To account to surrogate. 

Allowances ; payment of balance. 

Annual account to comptroller. 

Petition to court by claimants of money, &c. 

Amount- to be paid by comptroller. 
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Note. — The provisions of this article are adopted 
from 2 R. S., 129, without substantial modification, 
except where otherwise indicated. 

§ 425. Each county treasurer in this state has autho- Powers of 

county 

rity to collect and take charge of the assets of any treasurers 
intestate, where such assets amount to one hundred ?or^.*°**^^*' 
dollars, either in his county or out of it, upon which no 
letters of administration have been granted in the fol- 
lowing cases : 

1. If an intestate die, leaving assets in such county, 
and there be no widow or relative in the county com- 
petent to take letters of administration on the estate; 

2. If assets of an intestate, after his death, come into 
such county, and there be no person entitled or com- 
petent to take administration of such estate. But in 
the county of Richmond, the county treasurer has no 
power to act, as public administrator, in those cases in 
which the public administrator in the city of New York 
has jurisdiction, under the preceding article. 

In the above cases intestacy shall be presumed until 
a will be proved, and letters testamentary issued. 

§ 426. For the purpose of collecting and preserving -A^otions. 
the assets he may maintain actions, in his name of office, 
in the same manner as any executor may. 

 

<§ 427. Although there be a widow or relative of the in certain 

, , . cases to se- 

intestate, entitled to admmistration on his estate, m the cure effects, 
county, yet, if due proof be made to the surrogate of 
the county, that there are creditors or relatives of the 
decedent, interested in the estate, residing more than 
one hundred miles distant from the residence of such 
surrogate, and that personal property of the decedent is 
in danger of waste or embezzlement, he may grant an 
order to the treasurer of the county authorizing him to 
seize and secure the same ; which order shall vest in 
him all the powers given in the two preceding sections. 

§ 428. If any effects, whereof the county treasurer is concealed 
authorized to take charge, be concealed or withheld he 
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shall be entitled to the same subpoenas, warrants and 
orders, from the surrogate or county judge of the county, 
to discover and seize the same, on the same evidence and 
on the like terms, as the public administrator in the city 
of New York, under sections 398, 399, 400 and 401. 

Note. — The orders referred to are those autho- 
rized by section 401, which is new. 

^ 429. Any property taken into the charge of such 
treasurer, which is in a perishing condition, may be sold 
by him, at auction, on obtaining an order for that purpose 
from the surrogate of the county; which shall be granted, 
on due proof of the fact, and shall specify the time and 
manner, and the notice of such sale. 

^ 430. Upon taking charge of the property of any 
intestate, the county treasurer shall, with the aid of 
appraisers, make and return an inventory, in the same 
manner as is required by law from other administrators, 
except that it must be made and returned within ten 
days after taking charge of the property, unless the 
surrogate, on cause shown, extends the time. The same 
proceedings may be had to compel a return as in case of 
other administrators. If a county treasurer neglects to 
make such return, within the required time, of all the 
effects which have come to his hands, he shall forfeit five 
hundred dollars, to be recovered by the county super- 
intendents of the poor, for the use of the poor, and shall 
forfeit his office. 

«§ 431. At the time of making such return, the county 
treasurer shall give a bond, such as is required from a 
collector by section 216. The surrogate shall there- 
upon issue to him letters authorizing him to collect and 
preserve the estate of the decedent. 

^ 432. Immediately, on issuing such letters, the sur- 
rogate shall cause notice thereof to be published, once 
in each week, for three months, in a newspaper printed 
in his county, and in the state paper, requiring all per- 
sons claiming a right to administer on such estate to 
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appear and interpose such claim before the surrogate, 
within a specified time, which shall be at least six mouths 
after the first publication of such notice in the state paper. 

'^ 433. If, before the specified time, a person so en- J;^|5^^*{;* 
titled appears, the surrogate shall cause ten days' 
notice of his claim to administer to be served on the 
collector appointed, and may proceed to grant letters 
as aforesaid ; and thereupon the publication of the 
notice specified in the last section shall be discontinued. 

§ 434. At the specified time, any person entitled and i^« 
competent to administer on the estate, appearing and 
claiming the same, shall be entitled to letters testamen- 
tary or of administration as in other cases. 

§ 435. Upon letters testamentary or of administration Effect 
being so issued, all control and authority of the county 
treasurer over the estate shall cease, and he shall deliver 
all assets thereof, in his hands, to the person so appointed, 
after deducting expenses incurred in securing and pre- 
serving them, in obtaining letters of collection, and in 
publishing the notice herein required, and a reasonable 
compensation for his services, not exceeding three dol- 
lars for each day necessarily employed, to be allowed 
and taxed by the surrogate, on the oath of the collector. 

§ 436. If no letters testamentary or of administration J;^^!fty *° 
be granted by the surrogate, within the specified time, ^^^**'^^®''* 
and it does not appear that letters testamentary or of 
administration have already been granted on the estate,. 
by some other surrogate, the surrogate shall grant let- 
ters of administration thereon to the county treasurer, 
as in other cases, upon receiving a bond, such as admin- 
istrators are required to give by section 216. It is the 
duty of the couniy treasurer to accept such letters, and 
to give the bond required. Such letters, the record 
thereof, and a transcript of such record, duly certified, 
shall be conclusive evidence of the authoritv of the 
county treasurer, in all cases in which the surrogate has 
jurisdiction by this article. 
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§ 438. Until letters of administration be granted to 
him, the county treasurer shall not proceed further in 
administration than to pay funeral charges, to collect 
debts, to take possession of and secure the effects, to sell 
perishable effects, and to defray expenses of the proceed- 
ings required by law. 

§ 439. The powers and authority of the county trea- 
surer, in relation to the estate of any decedent, shall be 
superseded : 

1. By production of letters testamentary granted on 
the same estate, either before or after his becoming 
vested with the authority of administrator; 

2. By production of letters of administration granted 
on the same estate, before lie became vested with the 
authority of administrator; 

3. By production .of letters of administration issued 
by the surrogate of any county in this state, of which 
the decedent was a resident at the*- time of his death, 
granted after the county treasurer became vested with 
the authority of administrator. 

§ 440. On being so superseded he shall deliver to the 
executor or administrator all assets in his hands, after 
deducting the allowance for his services, and the expen- 
ses incurred, to be taxed and allowed by the surrogate. 
All his acts done in good faith, previous to being superse- 
ded, shall be valid ; and all proceedings in his name may 
be continued in the name of the executor or administra- 
tor succeeding him. 

Note. — Modified by making the latter provision 
npply not only to all suits brought by him but to 
all proceedings by or against him. 
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^ 441. Upon receiving letters of administration, the ]^^^f,[,^gf* 
county treasurer becomes vested with all the powers '^*^°''- 
and rights of other administrators, and subject to the 
same duties and obligations, except as herein otherwise 
provided. 

<& 442. Within one year after receivina: letters of ad- to account 
ministration, he shall account, on oath, to the surrogate k*^**- 
of his county, for all assets of such estate received by 
him, and for the application thereof; and proceedings 
may be had, at the instance of any person interested or 
of the attorney-general, or the comptroller, to compel 
such account. » 

'S 443. On the settlement of his accounts he shall be -^"o^^'- 
allowed for his expenses, as otlier administrators, and ^a^aL"! 
for his services double the commissions allowed them by 
section 286. The balance of any moneys in his hands 
shall be paid into the treasury of the state, for the bene- 
fit of such persons as may be entitled to receive the 
same. 

§ 444. The county treasurer of every county shall ^","?*o*^" 
exhibit to the comptroller of the state, at the time of f®^*]™?*''*^^- 
rendering his account of taxes, in each year, a statement, 
on oath, of all the moneys received by him for commis- 
sions, services and expenses, and of the total amount of 
his receipts and expenditures in each case in which he 
has taken charge of and collected any effects, or in 
which he has administered on any estate, during the 
preceding year ; with the name of the decedent, his 
addition, the place of his residence at the time of his 
death, if the same be known, and the place from which 
he came, if he was not a resident of this state at the time 
of his death. He shall cause such statement to be pub- 
lished, for three weeks, once in each week, in a newspaper 
printed in his county, and in the state paper ; the expense 
of which shall be deducted by him from any balance in 
his hands payable into the state treasury. For every fail- 
ure to render or to publish such statement he shall forfeit 
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§ 445. Any person claiming as creditor, legatee or dis 
tributee, any moneys paid into the state treasury by any 
county treasurer, pursuant to this article, may petition 
the supreme court that the same be paid to him. A 
copy of the petition must be served on the attorney- 
general fourteen days before its * presentation. The 
court may make such order as they judge expedient to 
ascertain the rights of the claimant, either by a refer- 
ence, or by a trial under section 72 of the Code of Pro- 
cedure, or otherwise ; and may order the payment of 
any moneys that appear to be due to him, without any 
interest thereon, and deducting expenses incun-ed on 
the part of the state in relation to such balance. 



bJ" a?d V^ § 446. On production of a certified copy of such order, 
o^oraptroi- |.j^g comptroller shall draw his warrant on the treasury 
for the amount therein specified ; which shall be paid by 
the treasurer to the person entitled thereto. 
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CHAPTER IV. 

LIABILITY OF HEIRS, DEVISEES, LEGATEES AND OTHERS, 

FOR DEBTS OF THE DECEDENT. 

Sbctiov 447. Liability of those who acquire the property of a decedent. 

448. Limits of liability. 

449. Apportionment of recovery. 

450. Action, how affected by proceedings to sell real property. 

451. Gontribation. 

452. Preference of debts. 

453. Defense on the groand of other debts entitled to equality 

or preference. 

454. Debts paid to be estimated as if unpaid. 

455. Actions against heirs not to be delayed by infancy. 

456. Land aliened. 

457. Lis pendens. 

468. Judgment to affect real property only. 

459. Preference of judgment. 

460. Execution against infant heirs. 

461. Child born after will made, and witnesses to will. 

462. Judgment against decedent enforceable against heirs, 

devisees, &o. 

Note — The provisions of this chapter are modi- 
fied from those of the Revised Statutes in respect 
to the form of proceedings so far as to make them 
harmonize with the present modes of procedure. 
They are also modified, somewhat, in substance ; 
mainly in respect to rendering all persons who 
take the property of a decedent, whether by suc- 
cession or by will, liable for debts in one action, 
instead of holding them liable to actions in suc- 
cessive classes. This change, it is conceived, will, 
without any unjust alteration of the principles of 
liability, prevent circuity of action and simplify 
complex cases. 

§ 447. All persons succeeding to the real or personal Liabiiitvof 
property of a decedent by succession, devise or bequest, JJ^piny^f 

£> \ ' 1. -t L * J. 3 ^ decedents 

from him, except such property as is exempt under 

section 234, are liable jointly and not separately for the 

18 
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debts of such decedent, and in the order in which such 
property is mentioned in section 249 or 250, as the case 
may be. Persons who are sought to be charged, under 
this section, on the ground of their having received lega- 
cies, are liable in the order in which their respective lega- 
cies would have been applicable to the payment of debts, 
according to section 264. 

wmits of § 448. No person is liable, under the preceding section, 

riability. ^ • i i v* 

beyond the value of the property so acquired by him, 
or for any debt or any part of a debt that might, by due 
proceedings before the surrogate's court or by action, 
have been collected from the executor, administrator or 
collector of the decedent. It is incumbent on the creditor 
to show the matters herein required to render such person 
liable. Recovery by any creditor against any such per- 
son, of the full value of the property received by him, is 
a bar to any further liability on his part. 

mKf^"' § 449. In an action brought under section 447, the 
recovery, plaintiff may recover the value of all the real or personal 
property acquired by all the defendants who are served or 
appear in the action, if necessary to satisfy his demand ; 
but the recovery shall be had against each class in the 
order of their liability ; and, as between several persons 
who each acquire property mentioned in the same subdi- 
vision of sections 249, 250 or 264, the recovery shall be 
apportioned in proportion to the value of the assets or 
property received by each ; and judgment against each 
shall be entered accordingly. Costs in such actions shall 
be apportioned among the several defendants in propor- 
tion to the amount of the recovery against each of them. 

hlfwafleot ^ ^^^* ^^ action shall be brought against the heirs or 
ceed^rto devisees of any real property, in order to charge them 
property, with the dcbts of the testator or intestate, within three 
years from the time of granting letters upon the estate 
of the decedent; and if such action is brought after the 
expiration of that time, upon proof of an application 
having been made, before the expiration of that period, 
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for an order of sale, under article XIII of chapter 11 of 
this Code, such action shall be stayed by the court in 
which it is pending until the result of such' application. 
And if an order for the sale be granted thereupon such 
action shall be dismissed, unless the plaintiff shows that 
the defendant has, by succession or devise, acquired real 
property of the decedent which was not included in any 
order of sale ; in which case, the judgment in such 
action shall not affect any property so ordered to be 
sold. But the plaintiff may, on receiving notice of such 
application, discontinue the action in order to share in 
the proceeds of the sale. 

2 R. S., 109, §§ 53, 54. 

§ 451. Any one against whom a recovery is had, pur- contribu- 
suant to section 447, may maintain an action jointly 
against all the defendants of the same or any previous 
class, in the order of liability, who were not served or 
did not appear, for contribution, and may recover of each 
an amount equal to the amount by wliich the recovery 
against the plaintiff would have been reduced, if such 
defendant had been served or appeared in the original 
action. 

^ 452. Any person who is liable for the debts of a preference 
decedent, under this chapter, shall give such preferences, 
in the payment of the same, as are prescribed by section 
252, or authorized by the surrogate, pursuant thereto, and 
no others. The commencement of an action by a creditor 
does not give his debt any preference over others. 

2 R. S., 453, §§ 37, 38. 

§453. The defendants in any action, under section Defense on 
447, may show that there are unsatisfied debts of a of^ofhe?" 
prior class or of the same class with that in suit. If tied to 

' equality 

it appear that the value of the property acquired by p^^fere 
them does not exceed the debts of a prior class, judg- 
ment shall be rendered in their favor. If it appear that 
the value of the property acquired by them exceeds the 



or 
Dce. 



A 



140 THE CIVIL CODE 

amount of debts which are entitled to a preference over 
the debt in suit, the whole amount which the plaintiff 
can recover is only such a portion of the excess as is a 
just proportion to the other debts of the same class with 
that in suit. 

2 R. S., 453, g§ 39, 40. 

ul^bl*e?5-^ § ^^^- If any debt of a prior class to that on which 
if unpaid, the suit is brought, or of the same class, has been paid 
by any defendant, the amount of the debts so paid shall 
be estimated, in ascertaining the amount to be recovered, 
in the same manner as if such debts were outstanding 
and unpaid, as prescribed in the preceding section. 

2R. S.,453, §41. 

Aotione § 4.55. Actious affainst heirs or devisees, under the 

against f o » 

nouobe* provisious of this article, shall not be delayed, nor shall 

fnfancy.^^ the remedy of the plaintiffs be suspended, by reason of 

the infancy of any such heir or devisee ; but guardians, 

to defend their rights in such action, shall be appointed, 

as in other cases. 

2 R. S., 454, § 43. 

Signed. ^ ^^^' Conveyances of real property by any heir or 

devisee to bona fide purchasers for value and without 
notice, if made after three years frpm the grant of letters, 
are valid even as against creditors of the decedent. Such 
conveyances, if made at any time, protect such property 
from judgment and execution in any action subsequently 
commenced under section 447. 

Note. — The latter clause is from 2 K S., 455, J 
51. The first is new. 

LIB pendens ^ 457. Exccpt whore the heir or devisee has aliened the 
property before the commencement of the action, such 
actions are to be deemed actions affecting the title to 
real property, within section 132 of the Code of Pro- 
cedure, and the plaintiff may file a notice of the pen- 
dency of the action, with the effect therein prescribed. 
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*§ 458. On a recovery against an heir or devisee, judgment 
under section 447, unless it appear that before the com- real pro- 

' . pertyonly. 

mencement of the action he had aliened the real pro- 
perty descended or devised, or some part thereof, the 
judgment shall direct that the amount recovered of him 
shall be levied of such real property and not otherwise. 

2 R. S., 464, §§ 47, 49. 

§ 459. A judgment in an action, under section 447, o/jS^I"®® 
against any person who acquired any real property of ^^^^ 
the decedent by succession or devise, shall have prefer- 
ence, as a lien on the real property descended or devised, 
over any judgment or decree obtained against such per- 
son, for any debt or demand in his own right. 

2 R. S., 454, § 48. 

§ 460. Every attorney issuing an execution on any Kxecunon 

i«j iii»i 1 1 n • n against In- 

sucn judgment shall indorse thereon the names of infant faotheira. 
defendants, if any, with a direction to the sheriff not to 
execute the same against them until the expiration of one 
year from the date of the judgment. 

2 R. S., 455, §§ 64, 55. 

'^ 461. Where a child born after the makinff of a will chiidbom 

^ O after will 

is entitled to succeed to a portion of the testator's pro- ^^^^l'^^^ 
perty, or any person who, being a witness to a will, is ^ ^"^* 
entitled to recover any portion of the testator's property 
from the legatees and devisees, such person has the same 
rights and remedies to coijnpel a distribution of the per- 
sonal and a partition of the real property and contribu- 
tion as other persons entitled to succeed, and are equally 
liable with them, under the provisions of this chapter. 
Such person may recover of the legatees and devisees the 
portion of the testator's property which belongs to him. 

2 R. S., 456, §§ 62-66. 

<§ 462. The cases in which a judgment against the f^fj^^^®"* 
decadent may be enforced against his heirs, devisees, enfofoTabie 
legatees and others, are prescribed by section 376 of the SefrMe- 
Code of Procedure. 
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THE SURROGATK S COURT AND PROCEEDINGS THEREIN. 

Section 463. Surrogate's court in each oountj. 

464. Jurisdiction of surrogate's court. 

465. Exclusive jurisdiction. 

466. Presumption of jurisdiction. 

467. Eflfect of erection of new county. 

468. SuiTogate's court to be held, by whom. 

469. Officer holding court denominated surrogate. 

470. Disqualification. 

471. Vacancy or disability, how declared. 

472. Removal of proceedings when surrogate proves to be a 

witness. 

473. General powers of slirrogate. 

474. Resignation of executor. 

476. Powers of surrogate after revocation of letters. 

476. Power to compel performance of duty. 

477. Power to open decree. 

478. Mistakes and amendments. 

479. Appearance. 

480. Surrogate, &c., when not to act as counsel or attorney. 

481. Court, when held. 

482. Seals. 

483. Surrogate's office, and expenses thereof. 

484. Records. 

485. Files. 

486. Successor. 

487. Bonds to be acknowledged or proved. 

488. Fees to be received for services. 

489. Signing copies of orders, &o. 

490. Annual report to secretary of state. 

491. Action on official bond. 

492. Limitations. 

493. Citations and orders, and service thereof. 

494. Notice of proceedings to appoint guardian. 

495. Eflfect of order directing payment to be made by execu* 

tor, &c, 

496. Process. 

497. Docketing transciipts. 

498. Aged, sick and infirm witnesses. 

499. Examination of such witnesses in other counties. 

500. Professional communications not privileged. , * 

501. Death, &c., not to abate any proceeding. 

502. Parties in interest. 
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Section 503. Trial of issues of fact. 
504. Costs. 

Note. — Tn this and the following chapter, pro- 
visions, the sources of which are not otherwise 
indicated, are taken in substance from the Code of 
Civil Procedure, as reported complete. Much 
of these two chapters more appropriately belongs 
in that Code, and is presented in this report in 
order to give a complete view of this court and the 
system of procedure in these cases. 

'^ 463. There is in each county a surrogate's court, coJ^fJ^*'* 
which is a court of record, with the general powers ofcSunty. 
courts of record,* except where otherwise specially pro- 
vided, and with the jurisdiction conferred by the next 
section. But nothing contained in this section affects 
its jurisdiction of proceedings now pending therein ; ' nor 
does it affect any judgment or order already made, or 
proceeding already taken. 

* Many of these powers have been in substance 
conferred by successive statutes, and there seems 
no reason for preserving the distinction. See Code 
OF Civil Procedure, as reported complete, p. 16, 
§ 20, note. 

§ 464. The surrogate's court has jurisdiction: tiono'f'Hiir- 

1. To take proof of wills and to grant letters of admi-coun.*'* 
nistration and of collection in the cases prescribed in 
sections 157 and 158 of this Code ; 

2. To grant and revoke letters testamentary, and of 
administration and collection ; 

3. To direct and control the conduct and settle the 
accounts of executors, administrators, collectors, testa- 
mentary trustees, committees and guardians ; 

4. To enforce the distribution of the estates of dece- 
dents, and the payment of debts and legacies whether 
disputed or undisputed ; 

5. To order the sale, mortgage or lease of the real 
property of decedents for the payment of debts; 

6. To appoint and remove guardians; 
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7. To take the care and custody of the person and 
estate of an insane person or habitual drunkard residing 
in the county, and to appoint and remove committees ; 

8. To direct the admeasurement of dower ; 

9. To exercise the powers conferred upon it by other 
provisions of the Codes of this state, and in any other 
case now or hereafter prescribed by statute. 

Note. — Taken from 2 R. S., 3d ed,, 318, sec. 1, 
except subdiTision 7, which is new, but deemed a 
necessary and proper provision. This jurisdiction 
now rests with the county courts. 

Exclusive § 465. The jurfsdiction acquired by a surrogate's court 
tion. over a matter or proceeding, is exclusive of that of ano- 

ther surrogate's court, except when otherwise specially 
provided. And when any proceeding is commenced in 
the surrogate's court of any county, all further proceed- 
ings in respect to the same matter, must be continued in 
that court. 

Note Taken from 2 R. S., 3d ed., 322, sec. 26. 

PreBump. <^ 466. In all cases, jurisdiction of the proceeding in 
diction. relation to the estate of a decedent, shall be held to be 
conclusively established upon any verified allegation of 
the jurisdictional fact, and when the citation or order 
was duly served or published, and the surrogate has exer- 
cised jurisdiction without reversal or appeal. 

Note. — This section is new, and conformable to 
the decisions. Bumstead y. Read, 31 Barbour, 661. 

Effect of ^ 467. In all cases of the erection of a new county 

erection of •' 

county. hereafter, the surrogate of such county may take the proof 
of wills, and grant letters, in cases where the decedent, 
at the time of his death, resided within the territory 
embraced within such county. 

Laws of 1843, ch. 177, § 4. 

surrogate'fl <^ 468. In thosc couutics in which the office of surro- 

oourttobe 

whom.^ gate is a separate office, the surrogate's court is held by 
the incumbent thereof. In other counties it must be 
held by the county judge. In case of the inability of the 
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surrogate, or his disqualification, as provided in section 
470, or absence or of a vacancy in his office, the court 
must be held by the county judge, or if he be unable or 
absent, or disqualified to act, or his office be vacant, by 
the special county judge, in a county Mrhere there is such 
an officer. If there be no county judge, or special county 
judge, or he be unable or absent, or disqualified to act, it 
must be held by a justice of the supreme court, if there 
is one v^ithin the county ; if not, then by the district 
attorney. In the city of New York, if the surrogate be 
unable to act, or disqualified as provided in section 470, 
or be absent or there be a vacancy in his office, any jus- 
tice of the supreme court of the first judicial district 
may act as surrogate during the disability, absence, dis- 
qualification or vacancy. 

The bond which any officer must give before acting as 
surrogate, is prescribed by section 934 of the Political 
Code, 

Note.— Laws of 1847, ch. 280, § 37 ; Laws of 
1830, ch. 320, §§ 19, 21 ; as amended, 1843, ch. 121 
§§1)2; Laws of 1847, ch. 470, § 32 (same statutes' 
2 R. S., 4th ed., 265, 266, 418), modified by pro- 
vidmg that a justice of the supreme court shall be 
« resorted to before resorting to the district attorney, 
and by adding the provision relating to the city of 
New York. 

§ 469. The officer by whom a surrogate's court is {J^u^J^* 
held, as authorized by law, is in this Code denominated nJteT*' 
the surrogate. Whatever officer acts as surrogate, the "°"°*^ *' 
same seal hereinafter provided for as the seal of the court, 
must be used ; and the proceedings must be recorded, 
and the papers filed, in the same records and files which 
are hereafter directed to be kept in the office of the court. 

^ 470. No surrogate shall act as such in relation to Disqnaiifu 
any estate or proceeding : wtoa 

1. If he has or claims an interest by succession, by 
will, as creditor, or otherwise ; 

2 R. S., 276, § 2 J 2 id., 79, § 48, as amended by La^vs of 
1830, ch. 320, § 19. 

19 
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2. If he is 80 related to any person having or claiming 
such interest, that he would, by reason of such relation- 
ship, be disqualified as a juror; 

lb. 

3. If he is a subscribing witness to any testamentary 
paper or a witness to any nuncupative will ; 

8 R. S., 79, § 48, as amended supra. 

4. If he is named as executor or trustee in any testa- 
mentary paper ; 

5. If he has acted as counsel or attorney for the dece- 
dent or for any person, in relation to the estate, will or 
proceeding in question. 

Laws of 1847, ch. 280, § 81 ; same stat., 2 R. S., 4tb 
ed., 463, § 8. 

But no surrogate shall be deemed disqualified under 
subdivision 2, unless an objection on that ground is made 
at the first hearing before him in the matter.* The dis- 
qualification mentioned in subdivision 3, ceases when such 
will has been finally admitted to or refused probate, and 
the lime for filing allegations has passed ; and the dis- 
qualification mentioned in subdivision 4 cea^jes, if the will 
is finally refused probate. 

* This clause is from Laws of 1844, ch. 300, § 6. 

Vacancy or <^ 47 1 . A vacaucv iu the office, or the absence or dis- 
oiaTed.^" ability of a surrogate from any cause, must be determined 
by an order of the supreme court in the same judicial dis- 
trict or in an adjoining county, entered with the clerk of 
the proper county. The order may be made upon affida- 
vit, without notice, or upon notice, or upon an order to 
show cause, in the discretion of the court, and may be 
vacated upon due cause shown. 

Removal of § 472. If at auy time it appear that the surrogate is a 

proceeding* i-i'i. r j. • - j. x- 

whensurro- neccssarv and material witness tor any party m interest m 

gate proves '' ^ , . 

to be a wit- ^ matter pending before him, any party in interest may 
apply to any justice of the supreme court of the same 
judicial district or an adjoining county, for an order to 
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remove the proceedings ; and if such justice is satisfied 
that the surrogate is such witness, he shall order the 
proceedings to be certified to him, and he shall proceed 
therein as surrogate. 

Note. — This section is new, 

^ 473. Every surrogate has power : oenerai 

' ./or powers of 

1. To issue subpoenas, under the seal of his court, to •""°*^^** 
compel the attendance of any witness residing or being 

in any part of the state, or the production of any paper, 
material to any inquiry pending in his court ; 

2 R. S., 221, § 6, sabdi7. 1, as amended bj Laws of 
1830, ch. 320, § 66; 2 K. S., 58, §§ 10, 11, bb 
amended by Laws of 1837, oh. 460, § 18. 

2. To administer oaths and take acknowledgments, 
whenever necessary in the exercise of the powers and 
duties of the office ; 

Laws of 1837, chap. 460, § 62, last clause, with a power 
to take acknowledgments of bonds, &c., added. 

3. To issue commissions to take the testimony of any 
witness without this state; 

Laws of 1837, ch. 460, § 77. 

4. To issue citations and orders to show cause to par- 
ties in all matters cognizable in his court ; and, in the 
cases prescribed by law, to compel the appearance of 
such parties ; 

2 R. S., 222, § 6, subdiv. 3. 

5. To enjoin any administrator, executor, collector, 
testamentary trustee, guardian or committee, while any 
proceeding is pending, from acting until the further order 
of the court ; 

Laws of 1837, ch. 460, § 61. 

6. To enforce all lawful orders, process and decrees of 
his court, by attachment, execution or otherwise, against 
the persons of those who fail to comply therewith or to 
execute such process. Process may be issued by the sur- 
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rogate to be executed in any county of the state and to 
be returned before him ; 

2 R. S., 222, § 6, eubdiv. 4; Laws of 1837, ch. 460, 
§ 66 ; 2 R. S., 68, §§ 10, 11, as amended by Laws of 
1837, oh. 460, §18. 

7. To exemplify, under the seal of the court, all tran- 
scripts of records, papers or proceedings therein ; which 
shall be received in evidence in all courts, with the like 
effect as the exemplifications of the records, papers and 
proceedings of other courts of record ; 

2 R. S., 222, § 6, subdiv. 5. 

S. To preserve order in his court, and punish con- 
tempts, civil and criminal, as a court of record ; 

Modified from 2 R. S., 222, § 6, subdiv. 6. 

9. To adjourn any proceeding pending before him, 
from time to time. 

Laws of 1837, ch. 460, § 62, first clause. 

S'*'?xM>a\o? '^ ^^^' ^^^ surrogate may, on application of an "execu- 
tor, administrator, collector or testamentary trustee, and 
on notice to the parties interested in the estate, accept 
his resignation and discharge him from the trust, and 
appoint successors, upon such conditions as he shall judge 
proper for the security of the estate. 

Note. — This and the five following sections are 
new. 

lunr&ie ^ ^^^* '^^® surrogate shall have the same jurisdiction 
Sition of°" over a collector, administrator or executor, whose letters 
have been revoked, in all matters concerning the estate 
as he had before such revocation, until such collector, 
administrator or executor has fully complied with all 
orders of the surrogate. 

oom^li'^eT. ^ ^^^' ^^^ surrogate may, by order, attachment and 
dl[^f°®®°^ commitment, compel any executor, administrator, col- 
lector or testamentary trustee to perform any duty 
imposed upon him by any will or by any provision of 
this Code, or by the surrogate under authority of any 
fluoh provision. 
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^ 477. The surroffate shall have the same powers to Power to 

' <-^ . ■»• open de- 

epen, vacate, modify or set aside, or to enter nunc pro ®'*«*»- 

tunc, decrees or orders made by his court, that courts of 

general jurisdiction and of record have. 

Note. — This section is new. 

§ 478. The provisions of chapter six of title six of the Mutakes 

and amend- 

Code of Procedure, entitled " Of Mistakes in Pleading menta. 
and Amendments," shall apply to petitions and all other 
proceedings in surrogates' courts, so far as the same can 
be applied to the substance and subject matter of the 
proceeding, without regard to its form. 

Note. — This section is new. 

<^ 479. A party may appear in proceedings in which Appearance 
he is concerned, either in person or by attorney or 
counsel. Where a party appears by attorney, service of 
papers in the proceeding may be made upon the attor- 
ney, except where personal service is required by the 
provisions of this Code or by the order of the surrogate. 

Note. — This section is new. 

'^ 480. A surrogate cannot be counsel or attorney in a surrogRte, 

• •I.. n •! . i*»jj when not to 

Civil action, tor or against an executor, administrator, actascoun- 

ael or attor- 

collector, guardian or minor, committee or other person, ney. 
over whom or whose accounts he would, by law, have 
jurisdiction, whether such action relate to the business 
of the estate or not. No surrogate shall practice or act 
as an attorney, counselor or solicitor in his court, nor in 
any cause originating in such court ; nor shall any son, 
partner or clerk of, or person connected in law busi- 
ness with, any surrogate, practice or act as attorney, 
solicitor or counselor, in any proceeding before such 
surrogate, or originating before such surrogate. 

The latter provision is from Laws of 1844, oh. 300, § 4 ; 
and Laws of 1847, ch. 470, § 51. 

§ 481. The surrogate's court is at all times open for the court. 

, n , when Aeld. 

transaction of business within its jurisdiction ; but it is the 
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especial duty of the surrogate to attend at his office on 
Monday of each week, and there hold a surrogate's court. 
When the surrogate's court is held by the county 
judge, it may be held at the time and place at which 
county courts are held, and at such other times and places 
within the county as public interests require. 

2 R. S., 221, § 2 ; Laws of 1847, ch. 280, §§ 32, 33. 

Seals. <^ 482. The seals now used by these courts shall con- 

tinue to be so used until and including December 31st, 
186 . After that day the seals devised as follows shall 
be the seals thereof. At least thirty days before that 
day, the secretary of state shall procure and transmit to 
each surrogate, at the expense of the state, a seal with 
the arms of the state engraved in the center thereof and 

with this legend : ** Surrogate's Court, County, 

New York." inserting the name of the county. 

Whenever a new county is erected, and whenever a 
seal is injured so that it cannot be conveniently used, 
the secretary of state shall procure and transmit, at the 
expense of the state, a similar seal. If such seal is 
prepared to replace a former seal, it must be similar in 
all respects thereto, and the surrogate must destroy the 
former seal. 

2 R. S., 221, §§ 4, 5 ; 277, § 7 ; Code of Civ. Pro., as 
reported complete, § 209. 

Surrogate's ^ 483. Thc surroffatc, or, where there is no separate 

office, and *^ . ^ 

tffreot' office of surrogate, the county judge, must keep an office 
open at all reasonable hours, suitable and convenient for 
the transaction of the business, and for the deposit and 
safe keeping of the public books and papers under his 
charge. If such office be not provided by the super- 
visors of the county, the surrogate or county judge must 
provide the same at the public expense, and the super- 
visors shall raise the requisite amount by tax. He may 
hold his court at any other place in his county which he 
may from time to time appoint. He must also provide 
suitable cases for the books and papers of his office, the 
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expense of which is a county charge. They belong to 
the county, and must be deHvered by the surrogate to 
bis successor in office. 

§ 484. The following books must be kept : Reoordi. 

1. A record of wills, in which must be recorded all 
wills and codicils, with the certificates of probate thereof; 

2. A record of appointment of executors, administra- 
tors, collectors, testamentary trustees, committees and 
guardians, and revocations of all such appointments ; 

3. A record of all orders and decrees ; a memorandum 
of executions issued thereon, with a note of satisfaction 
when satisfied ; 

4. A record of the appointment of admeasurers of 
dower, with all orders relating to the same, and the 
admeasurers' reports ; 

5. A book, in which must be entered appointments of 
special guardians, appraisers, referees and arbitrators; 
orders relating to the production of a will, to removal of 
executors, administrators, collectors, committees or guar- 
dians ; in relation to sureties for executors, administra- 
tors, collectors, committees or guardians ; and all other 
orders which he is required to make in writing, and not 
required to be recorded in some other book ; 

6. An account book, in which shall be kept an account 
of all securities and moneys received by him, in a sepa- 
rate account for each estate ; 

7. A record of all testimony, whether taken by the 
court or on a commission or otherwise, respecting the 
proof of a will ; 

8. A book of fees, in which must be entered the items 
of all fees for services of the surrogate in each particu- 
lar proceeding or estate, and when and by whom paid. 

To each of such books there must be attached an 
alphabetical index, securely bound in the volume, refer- 
ring to the entries therein by the page of the book. 
He shall also keep a general index of each set of said 
books. These books shall at all proper times be open 
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to the inspection of any person paying the fees allowed 
by law for such examination. 

Modified from 2 R. 8., 222, § 7, as aihended by Laws of 
1827, oh. 460, g§ 2, 3. 

Kiel. ^ 435^ Every surrogate must file and preserve all 

papers in proceedings before him or belonging to the 
court ; and all such papers and the books kept by him 
shall belong and appertain to his office and be delivered 
to his successor. 

2 R. S., 223, § 8. 

snccegBor. «^ 486. The successor in office of a surrogate has power 
to complete any unfinished business commenced by his 
predecessor. 

SSkifow-^ ^* ^5 4:87. Every bond required to be filed with a surro- 

pro^v^edl*'^ g^t^ must be "]proved or acknowledged by the obligors 

before it is filed, in the same manner as a deed. 

Laws of 1861, oh. 175, § 3. 

Moelvo^dfor ^5 ^^^' F^^' ^^^ followiug scrvices of surrogates, the 
wrvices. following fecs, and no other, shall be allowed : 

1. Drawing proof of a will, when contested, or any 
other proceeding before him, for which no specific com- 
pensation is provided, fifteen cents for every folio ; 

2. Drawing every petition in any proceeding before 
him, not otherwise provided for, including the verifica- 
tion, fifty cents ; 

3. Every certificate of the proof of a will, when con- 
tested, indorsed thereon, fifty cents ; and for any certi- 
ficate upon exemplifications of records or papers filed in 
his office, or upon the papers transmitted upon appeal, 
fifty cents ; 

4. Drawing, copying and approving of any bond, fifty 
cents ; 

6. Drawing, copying and recording every necessary 
paper, and drawing and entering every necessary order, 
and for rendering every other service necessary to com- 
plete proceedings on the appointment of a general guar- 
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dian of a minor, three dollars ; and for the like services 
in appointing the same person guardian for any other 
minor of the same family, at the same time, one dollar 
and fifty cents ; 

6. Drawing, entering and filing a renunciation, twen- 
ty-five cents ; 

7. A citation or order to show cause, in cases not oth- 
erwise provided for, to all parlies in the same proceeding, 
residing in any one county, fifty cents ; and to all parties 
without the county, twenty-five cents ; 

8. A subpcena for all witnesses in the same proceed- 
ing, residing in one county, twenty-five cents ; 

9. For eyery copy of a citation, order to show cause, 
or subpoena, furnished by a surrogate, twelve cents; 

10. A warrant of commitment or attachment, fifty 
cents; 

11. A discharge of any person committed, fifty cents; 

12. For drawing and taking every necessary affidavit, 
upon a return of the inventory, fifty cents ; 

13. For serving notice of any revocation, or other 
order or proceeding required by law to be served, twenty- 
five cents ; 

14. For swearing each witness in cases where a gross 
sum is not allowed, twelve cents ; 

15. For searching the records of his office for any one 
year, twelve cents ; and for every additional year, six 
cents ; but no more than twenty-five cents shall be 
charged or received for any one search ; 

16. Recording every will, with the proof thereof, let- 
ters testamentary, letters of administration, reports of 
commissioners for the admeasurement of dower, and 
every other proceeding required by law to be recorded, 
including the certificate, if any, at the foot of the record, 
when the recording is not specifically provided for in this 
act, ten cents for every folio ; 

17. For the translation of any will from any other 
than the English language, ten cents for every folio ; 

20 
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18. Copies and exemplifications of any record, pro- 
ceeding or order had or made before him, or of any papers 
filed in his ofGce, transmitted on an appeal, or furnished 
to any party on his request, six cents for every folio, to 
be paid by the person requesting them ; 

19. For making, drawing, entering and recording every 
order for the sale of real property, and every final order 
or decree on the final settlement of accounts, one dollar 
and fifty cents ; and for the confirmation of the sale of 
real property, seventy-five cents ; and for making, draw- 
ing, entering and recording any other order or decree, 
when the same is not otherwise provided for, twenty-five 
cents ; 

20. Hearing and determining, when the proof of a will 
or the right to administration or appointing a guardian 

is contested, two dollars ; 

21. Taking, stating and determining upon an account 
rendered upon a final settlement, or determining and 
deciding the distribution of personal property, if con- 
tested, two dollars for each day necessarily spent therein, 
not exceeding three days ; 

22. For hearing and determining any objections to the 
appointment of an executor or administrator, or collector, 
or any application for his removal, or for the removal of 
any guardian, or any application to annul the probate of 
a will, two dollars ; 

23. For hearing and determining upon an application 
to lease, mortgage or sell real property, two dollars ; 

24. For drawing and recording all necessary papers, 
and drawing and entering all necessary orders on appli- 
cations for letters of administration, when not contested, 
and for all services necessary to complete the appoint- 
ment of administrators, and for the appointment of 
appraisers, five dollars ; but in cases where a citation is 
necessary, seventy-five cents in addition ; 

25. For investing, for the benefit of any party, any 
legacies, or the distributive shares of the estate of any 
decedent, in the stocks of this state, or of the United 
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States, one per cent for a sum not exceeding two hun- 
dred dollars ; and for any excess, one-quarter of one per 
cent ; for investing the same on bond and mortgage of 
real property, one-half of one per cent, for a sum not 
exceeding two hundred dollars; and one-quarter of one 
per cent for any excess ; 

26. For receiving the interest on such investments, 
and paying over the same for the support and education 
of any person, one-half of one per cent ; 

27. Appointing a guardian to defend any infant who 
may be a party to any proceeding, fifty cents ; but 
where there is more than one minor of the same family, 
and the same guardian is appointed for all, twenty-five . 
cents for each additional minor ; and no greater or other 
fee shall be charged for any service in relation to such 
appointment ; 

28. Hearing and determining upon the report of com- 
missioners for the admeasurement of dower, one dollar ; 

29. For distributing any moneys brought into his 
office on the sale of real property, two per cent ; but 
such commission shall not in any case exceed twenty 
dollars for distributing the whole money raised by such 
sale, and no executor or other persons, authorized to sell 
any real property by order of any surrogate, shall be 
allowed any commission for receiving or paying to the 
surrogate the proceeds of such sale, but shall be allowed 
their expenses in conducting such sale, including a rea- 
sonable compensation for every deed prepared and exe- 
cuted by them thereon, to be allowed by the surrogate, 
and a compensation not exceeding two dollars a day for 
the time necessarily occupied in such sale ; 

30. But no fee shall be taken by any surrogate in any 
case when it shall appear to him, by the oath of the 
party applying for letters testamentary, or of adminis- 
tration, that the goods, chattels and credits do not exceed 
the value of one hundred dollars, nor shall he take any 
fee for copying any paper drawn by him or filed in his 

office, except as above provided ; 

Note. — One hundred dollars substituted for fifty. 
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31. For drawing and recording all necessary petitions, 
depositions, affidavits, citations and other papers, and 
for drawing and entering all necessary orders and decrees, 
administering oaths appointing guardians, ad litem^ and 
appointing appraisers, and for rendering every other 
necessary service in cases of proof of will, and issuing 
letters testamentary, when not contested, and the will 
does not exceed fifteen folios, surrogates shall receive 
twelve dollars ; and where the will exceeds fifteen folios, 
ten cents per folio for recording such excess, and six 
cents per folio for the copy of such excess to be annexed 
to the letters testamentary ; 

32. For all fees on filing the annual account of any 
guardian, when the surrogate shall draw and take the 
affidavit of the guardian, and for examining such accounts, 
fifty cents; but when the same shall not be drawn nor 
taken by him, he shall charge no fees ; 

33. For any necessary travel in taking the examina- 
tion of a witness under section 498, ten cents per mile 
going and returning; 

3i. No charge shall be made for drawing, copying or 
recording his bill of fees in any case, nor for affixing the 
seal of the court to any instrument above mentioned. 

Laws of 1844, 445, cli. 300. Subdivision 33 ie from 
Laws of 1837, ch. 460, § 68. 

Signing ^ 489. It shall not be necessary for the surrogate (o 

copies of 

orders, &c. gign copics of Original orders, citations, subpoenas, or 
other papers, to be served or published ; but he shall 
sign such original, and his assistants or clerks may sign 
such copies in his name. This section shall not apply to 
exemplifications under the seal of his court. 

Note. — This section is new. 

Annnaire- § 490. Each surrogate must annually, beiween the 

port to sec- • i i /• t i "• 

retaryof first and twentieth day ot January, at his own expense, 
report to the secretary of state : 

1. A verified statement of all His fees received or 
charged, and all his disbursements, during the year pre- 
ceding, stating particularly every item thereof; 

Laws of 1844, ch. 300, § 6. 



state. 



OF THE STATE OP NEW YORK. 157 

2. A statement of the names of all decedents who were 
not inhabitants of this state at the lime of death, upon 
whose estates letters have been issued in his court during 
the year past. 

Modified from 2 R. S.« 80, § 59, hy requirJDg a state- 
ment, instead of a copy of wills and letters. 

'^ 491. The mode of proceeding on a breach of the ^0,°"*^° 
official bond of the surrogate is provided by the Code of ^°°**' 
Civil Procedure. 

Code of Civ. Pro., as reported complete, §§ 1022-1032, 
tit. "Actions on official securities," &c. 

§ 492. Except so far as is herein otherwise provided, Jjl,"^**' 
the existing provisions of law limiting the time for the 
commencement of actions shall apply to limit the time 
for asserting any demand in proceedings in the surrogate's 
court, so far as the same can be applied to the substance 
and subject matter of the proceeding without regard to 
its form. 

Note — This section is new, though conformable to 
decisions. Pafif v, Kinne}', I Bradf., and cases there 
cited. 

§ 493. Original process out of the surrogate's court, citationfl 
by which a proceediriff is commenced, consists of orders and service 
to show cause and citations : 

1. An order to show cause may be returnable at any 
time in the discretion of the surrogate, and maybe served 
at any time previous to the return day, but in other 
respects must be served in the same manner as a citation ; 

2. A citation must be served on such as reside or are 
sojourning in the county of the surrogate, or an adjoining 
county, at least eight days before the return day thereof, 
by delivering a copy to the person to whom it is directed, 
or by leaving a copy at the abode or residence or place of 
sojourn of such person, with some person of suitable age 
and discretion, under such circumstances as shall satisfy 
the surrogate that the copy came to the knowledge of the 
person to be served with it, in time for him to attend the 
proceeding ; 
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3. On such as reside or are sojoaming in any other 
county in this state, at least fifteen days before the return 
day thereof, in the same manner ; 

4. On such as reside, or are, without this state, not 
less than fifteen nor more than forty days before the 
return day thereof, in the same manner ; or it may be 
served by publishing a copy once in each week for six 
weeks, commencing at least forty-two days before the 
return day, in the state paper, and in such other papers 
published in places where parties in interest reside, or 
are sojourning, as the surrogate may direct, and by depo- 
siting a copy in the post office, directed to the person to be 
served at his place of residence or sojourn, and paying the 
postage thereon. But if any reside out of the United 
States and out of the provinces of Canada, and there be 
no personal service, the citation must be published and 
mailed as aforesaid, three months previous to the return 
day; 

5. Where the place of residence or sojourn cannot be 
ascertained, or if ascertained, the party is absent and there 
is no person on whom service can properly be made under 
subdivision 2, or where he has no residence, service may 
be made by the like publication. 

The words "on return of the order,'* or citation, when 
used in this Code, mean after due service of the order. 

Note. — By this section uniform rules are pre- 
scribed for the time and mode of serving all citations. 
The provision is substantially adopted from Laws 
of 1837, ch. 460, § 8, as amended, Laws of 1840, 
ch. 384, § 1; same stat, 2 R. S., 4th ed., 248, § 51. 

Notice of § 494. Where, by the provisions of this Code, the ap- 
to appoint poiutment of a guardian for a minor is required in any 
proceeding, if such minor is within the state, five days' 
previous notice, in writing, of the intention to apply for 
the appointment of a guardian must be served upon him 
by delivery to him personally, and in case such minor 
be under the age of fourteen years by delivery also to 
his father, mother or guardian, or if there be none with- 
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in the state, then to any person having the care and con- 
trol of such minor, or with whom he shall reside or 
sojourn, or in whose service he shall be employed. 

2 R. S., 100, § 4, a3 amended by Laws of 1837, oh. 460, 
gg 38, 39 ; modified to barmooize witb the provisions 
of the Code of Pboceddbb respecting service of sam- 
mons, &c., upon minors. 

4 495. Any order made under sections 262, 276, 325 Effect of 

'J order di- 

and 326, shall be conclusive evidence that there are suf- mSn°to'i>T 
ficient assets to satisfy the amount which is directed to ^eoator,* 
be paid or for which execution is allowed to issue, until 
it is set aside or reversed on appeal. 

From 2 R. S., 116, §§ 19, 20. 

§ 496. Orders for the payment of money may be en- Prooeee. 
forced by execution or otherwise, in the same manner as 
judgments for the payment of money in the supreme 
court ; except that in the surrogate's court, all process is 
issued by the surrogate. Executions, warrants, and other 
process issued by a surrogate or any officer under any 
provision of this Code must be executed by the sheriff 
or coroner of the county to which they are sent to be 
executed, in the same manner and with the same pow« 
ers, responsibilities and fees, as in case of process issued 
from the supreme court. 

§ 497. A transcript of any order of a surrogate requir- Docketing 
ing an executor, administrator or collector to pay money, '*°*®'*^ 
may be filed and docketed in the clerk's office of any 
county, and shall thereupon have the same force and 
effect as a judgment in a civil action. 

§ 498. If any aged, sick or infirm witness, whose tes- Aged,«iok 
timony is material and necessary in any proceeding before witnoewe. 
him, be in the same county with the surrogate, it is the 
duty of the surrogate, when required, and on notice to 
all parties in interest, to proceed to the residence of the 
witness, and there, as in open court, take the examina- 
tion of such witness. 

Laws of 1837, cb. 460, § 12; same statute, 2 R. S., 4tli 
ed., 249, § 56, as amesded by Laws of 1841, cb. 129, 
§§ 1, 2; same statute, 2 R. 8., 4tb ed., 250/ § 61. 
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uon of°uoh ^ ^^^* -"-^ ^"^^ aged, sick or infirm witness be in a dif- 
S^o°h?r ferent county frora the surrogate, the surrogate may pro- 
ceed to the place where such witness is, and take his 
examination in the same manner and with the like effect 
as if taken in his own county ; or he may, in his discre- 
tion, direct, by order, that such witness be examined 
before the surrogate of the county in which the witness 
is, and specify some day on or before which the order 
shall be delivered to such other surrogate, a copy of 
which order, under the seal of the surrogate making the 
same, together with the original will, when the pro- 
ceeding is a matter of probate, shall be transmitted by 
him to such other surrogate ; the latter shall, on the day 
therein mentioned, or on such as he may adjourn the 
same to, proceed to take such examination in the same 
manner, and with like effect as if he possessed original 
jurisdiction thereof. The examination must be reduced 
to writing and subscribed by the witness ; and, together 
with a statement of the proceedings, must be certified by 
the surrogate taking the same, under his seal of oflSce, 
and returned without delay to the surrogate who directed 
such examination, and such examination have the same 
effect as if taken before the latter surrogate. 

From Laws of 1837, ch. 460, §§ 13, 14, 16 ; eame sta- 
tute, 2 R. S., 4tli ed., 250, §§ 67,* 58, 69. 

Profefr <^ 500. No attorney, counsel or solicitor, and no person 

aional com- 

Soir^^not practising physic or surgery, shall be excused from an- 
priviiegedj g^erfng any relevant question as a witness in proceed- 
ings for the probate or contest of probate of a will or any 
testamentary paper, on the ground that he acquired the 
information which he is required to disclose while acting 
for the decedent in a professional capacity. 

Note. — This sectioD is new. 

Death, fcc, ^501. The death, removal or disqualification of any 

not to abate ^ , 

anyp^o- exccutor, administrator, collector or other person ap- 
pointed in the surrogate's court, does not in any wise 
abate any proceeding in which he was concerned ; but 
on the appointment and qualification of a successor, the 
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same may be continued in the name of the successor as if 
no change had been made. 

§ 502. The term "parties in mterest, ' as used in this Partie»in 

* '• ' iDtere«t. 

Code, includes executors, administrators, collectors, devi- 
sees, legatees, husband, widow, next of kin, heirs-at-law, 
creditors, and all other parties having any rights in, or 
claims against the estate which may be affected by the pro- 
ceeding, and also sureties on the official bond. The surro- 
gate shall hear and determine issues as to interest; but 
objections to an appointment may be heard, or an inven- 
tory, account, or increased security, may be ordered, 
upon a sufficient statement of interest positively verified, 
without the issue of interest being tried. 

Note. — This section is new. 



§ 503. Except where otherwise specially provided, Trial of 
issues of fact, joined in any surrogate's court, to be tried f^o^- 
by a jury, shall be tried in the county court of the same 
county. 

Laws of 1847, ch. 280, part of § 45. 

^ 504. Costs and disbursements may be awarded, to costt. 
be paid personally, or out of the estate or fund, in any 
proceedings before the surrogate; but such costs cannot 
exceed those allowed in the supreme court, for a trial in 
civil actions. 

Note. — This section is new. [t is taken from 
the Code of Civil Procedure, as reported com- 
plete, 1850, p. C56j § 1560. By the present law 
costs are regulated by the old Common Pleas fee bilL 

21 
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CHAPTER VL 



APPEALS. 

Sbctiom 505. Wben allowed. 

506. Who may appeal. 

507. May be on questions of law or fact. 

508. Manner of taking appeal. 

509. Time of appealing. 

510. Stay of proceedings. 

511. Undertaking on appeal from order for payment of money. 

512. On appeal from commitment. 

613. Seryice of copy, justification and filing. 

614. Determination of appellate court. 

615. Reference in appellate court. 

616. Costs on appeal. 

517. Proceedings below after determination of appeal. 



When 
allowed. 



§ 505. An appeal may be taken to the supreme court 
from any judgment or order in a surrogate's court ; except 
original process, and except orders which rest purely in 
the discretion of the surrogate, and do not involve the 
merits. 

Modified from 2 R. S., 609, § 104, as amended by Laws 
of 1847, ch. 280, § 17, by includibg orders in admea- 
surement of dower, and excepting discretionary ordem 
not inyolving merits. 



 Who may 
appeal. 



§ 506. The appeal can only be taken by a party ag- 
grieved who appeared and moved for or opposed the 
order or judgment appealed from, or who, being entitled 
to be heard thereon, had no notice or opportunity to be 
heard, the latter fact to be shown by affidavit, filed and 
served with the notice. 



Haj be on 

queations 
of law or 
faoi. 



^ 507. The appeal may be taken upon questions of 
fact or of law, and must be heard upon a statement of 
the case, to be made and settled before the surrogate, in 
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the same manner as provided by law in the case of ap- 
peal on a trial by the court in civil actions. The appel- 
late court may hear further testimony. 

Note. — The latter provision is new, but conforma- 
ble to the decisions. 

^ 508. The appeal is made by the service of a notice Manner of 

^ taking ap- 

on the adverse party, stating the appeal from the order p^^- 
or judgment, or some specified part thereof, and filing a 
copy of the notice in the office of the surrogate and of 
the county clerk, together with an undertaking with suf- 
ficient surety, approved by the surrogate, and filed in the 
surrogate's office, to the eflfect that the party will prose- 
cute his appeal with due diligence to a determination, and 
will pay all costs that may be adjudged against him in the 
supreme court thereon. 

^ 509. All appeals must be taken within thirty days ximoof 
after the entry of the order, except where the appellant 
had no notice, or opportunity to be heard, in which case 
his appeal must be taken within three months after the 
entry of the order. 

Modified from 2 R. S., 608, § 90; 610, §§ 105-107, 118, 
119. 

§ 510. Except in the cases mentioned in the two follow- stay of pro- 
ing sections, such appeal shall stay all proceedings on 
the order appealed from, for the term of five days only, 
unless a justice of the supreme court within the same 
judicial district or an adjoining county direct a suspen- 
sion of the order until the appeal is determined ; which 
suspension shall stay all proceedings, unless the same be 
vacated by the justice who granted it, or another justice 
of the same district or an adjoining county. 

§ 511. If the appeal be from an order directing any undertak. 

lust on ap« 

executor, administrator, collector, testamentary trustee, p®!^'^^^®^ 
guardian or committee, or any person appointed in the gJ^JJUyf*®^ 
surrogate's court, to make any payment or deliver any 
property, it shall not be effectual for any purpose, unless 
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On appeal 
from com- 
mitment. 



at the time of filing the appeal a written undertaking be 
executed on the part of the appellant, by at least two 
sureties, to the effect that if the order appealed from, or 
any part thereof, be affirmed, the appellant will pay the 
amount or deliver the property directed to be paid or 
delivered by the order as affirmed, and all damages which 
shall be awarded against the appellant on the appeal. 

2 R. S., 116, § 21, modified in form to harmoDize with 
the present practice in civil actions. 

§ 512. On appeals from orders directing commitment 
of any executor, administrator, collector, testamentary 
trustee, guardian or committee, or any person appointed 
in the surrogate's court, for disobedience of any order of 
the surrogate or for any neglect of duty, or the commit- 
ment of any person refusing to obey any subpoena, or to 
testify, when required, according to law, the proceedings 
shall not be stayed unless the party committed, at the 
time of filing the appeal, gives a bond executed on the 
part of the appellant, by at least two sureties, to be 
approved by the supreme court, and in a sum to be fixed 
by the court, conditioned that if the order appealed from 
be affirmed, such person shall, within twenty days after 
such affirmance, surrender himself to the custody of the 
sheriff to whom he shall have been committed, in obedi- 
ence to such order or process. If the condition of such 
bond be violated, it may be prosecuted in the same man- 
ner and with the same effect as an administrator's bond, 
and the proceeds distributed in the same way. 

From 2 R. S., 611, §§ 111-116. 

^ 513. Copies of bonds and undertakings given under 
this chapter, including the names and residence of the sure- 
ties, must be served on the adverse party, and the sureties 
must justify in the mode prescribed by sections 340 and 
341 of the Code of Procedure. The security must be 
filed with the surrogate from whom the appeal is taken. 

Determina- § 514. The suprcmc court may reverse, modify or 
court.* affirm the decision appealed from in any respect men- 



Service of 
copy, juRti- 
fication and 
filing. 
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tioned in the notice of appeal ; and if a reversal or modi- 
fication is founded upon any question of fact, which is 
necessary or proper to be tried by a jury, the court may 
make an order stating distinctly and plainly the questions 
of fact to be tried, and directing a trial at the next cir- 
cuit court in the county. 

New trials of such questions may be granted in such 
cases by the court as in civil actions. 

From 2 R. S., 66, 67, as modined hy Laws of 1847, ch. 
280, § 17. Code op Proceddrk, () 72. 

<^ 515. Appeals which prevent the issue of letters tes- Preference 

^ ^ . ^ , in appellate 

taraentary, of administration or collection, shall have «<>">■*• 
preference in the supreme court and in the court of 
appeals over all except criminal cases, and may be 
moved out of their order. Orders for trial and motions 
for new trial, under the preceding section, shall have 
preference on the calendar. 

The former provision is from Laws of 1860, 270, ch. 
167, § 2^ extended to the supreme court. 

§ 51G. Costs of the appeal, and of any trial of a ques- coation 

AT) T)6 ft. 1 

tion of fact tfiereon, may be awarded to the successful 
party, to be paid either out of the estate or by the un- 
successful party, in the discretion of the appellate court. 

Modified from 2 R. S., 608, § 96 ; 2 id., 67, g§ 61, 62. 

<^ 517. The final decision of the appellate court shall Proceed- 
be certified to the surrosate's court: and the latter shall after deter- 

" minatlon of 

proceed in the matter according to the decision, and appeal. 
enforce the award of costs, in the same manner as if 
such decision and award were made by the surrogate's 
court. 

2 R. S., 609, § 97. 

Note. — It is proposed to add a repealing act in the 
second draft. 
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GENERAL PROVISIONS. 



Sbctiof 518. Construction of the Code. 
619. Repeal of former statutes. 
520. Time when Code takes effect. 

tiSS*orthe ^ ^■^®* ^^^ ^^^® ^^^^ statutes in derogation of the com- 
code. jyjQQ ]j^^ j^j.g ^Q jjg strictly construed has no application to 

this Code. 



Repeal of 

former 

BtatnteB. 



^ 519. All statutes, laws and rules heretofore in force 
in this state, inconsistent with the provisions of this Code, 
are hereby repealed and abrogated ; but such repeal or 
abrogation does not revive any former law heretofore 
repealed, nor does it affect any right already existing or 
accrued, or any proceeding already taken, except as in 
this Code provided. 



Time when 
Code takes 
effect. ^r 



§ 520. This Code shall take effect on the 
, 186 . 



day 



K 
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